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Current Lopics. 


New Jersey’s lawyers recently paid a de- 
served tribute to their most distinguished 
associate, the one who has been longest in 
practice in the State and who, throughout 
its boundaries, is recognized as the dean of 
the profession — Cortlandt Parker, of New- 
ark. Three hundred odd legal lights gath- 
ered at the banquet, which was held in the 
grand ballroom of the Waldorf-Astoria, New 
York, the company including the Chancellor 
of New Jersey and many of its justices of 
lesser rank, venerable counsellors, and men 
who might be properly termed, perhaps, legal 
fledglings. One and all claimed comrade- 
ship with the man who has been engaged in 
practice for sixty-six years, but whose stal- 
wart form is still erect despite his eighty-eight 
years and whose voice, still sonorous, rang 
out as he touched upon the great evil of the 
time — graft. The occasion was graced by 
the presence of a number of leading members 
of the New York and Philadelphia bars, chief 
among them being former Ambassador Jo- 
seph H. Choate, who gladly availed himself of 
the opportunity to pay personal tribute to 
his old friend and associate. His tribute was 
expressed in the felicitous phrase that has 
made the name of Choate famous in two 
hemispheres. Attorney-General Robert H. 
McCarter was the toastmaster. Mr. Par- 
ker, in his response, reviewed the history of 
the bar of the country and paid a warm 
tribute to the bar of New Jersey. The occa- 


| who would offer money for a nomination. 





sion was one unique and long to be remem- 
Vou. LXVII.— No. 12. 


bered. In the course of his excellent address 
Mr. Parker said: 


“No one with eyes and ears can combat the ver- 
dict of Mr. Bryce, this philosophic traveler, ‘ Busi- 
ness is King’ very largely with every class of public 
employment. I believe that the bar of New Jersey, 
as a body, (and I know no other bar) is clean. 
As to its judiciary, no one has ever, to my knowl- 
edge, whispered a word against the innocence of 
any judge of any court in the State of New Jersey, 
and woe to the man-candidate for any such post— 
Crime 
of any sort seldom escapes and our State prosecu- 
| tion is not overwrought, either. 

“ There are, and have been for many years, suspi- 
cions and beliefs in legislation or political frauds, 
and perhaps some few unworthy members of our 
bar have been subjects of inquiry. As a general 
rule, considering numbers, our bar is without 
proven stain. 

“Neither of these foreign philosophers ever had 
any acquaintance with New Jersey or the character 
or practice of her citizens. They speak of what 
they saw or heard of in the large cities, and of 
what they read in books of history. We can leave 
the disagreeable topic here. We can believe both 
these visitors, De Tocqueville for the past and 
Bryce for the present, and, so believing, we can 
simply hope that when foreigners so fair, and with 
such means of being rightly informed, shall come 
again, they may think no longer that ‘ Business is 
king,’ with us of the bar, but that lawyers, at least 
in these adjoining states, shall be what lawyers were 
when De Tocqueville saw and admired them— 
Aristos—men of the best class, again, in the mass, 
honest, capable and conscientious upholders of our 
noble profession. 

“To my young friends, a word of advice: Stick 
to the profession—seek to elevate it. Do not seek 
by it to make money. Doing that makes it a trade 
—not a profession. Be fair in charges. Help the 
poor, with advice and with professional aid. If it 
occurs to you, as it should, to look out for old age, 
believing that Webster was right when he said that, 
the fate of a lawyer was to work hard, live well, and 
die poor, use economy, and as you acquire some- 
thing to lay up, buy in some growing town or city 
a building, a business one, if you can, even if tt 
involves a mortgage for part; rent will keep down 
interest and pay taxes and the property one day 
will enrich you. You will have hard work to get 
well off by simply saving, and the community will 
expect you to live comfortably. Do not speculate. 
Be known in Christian work, and in charity, pub- 
lic and private, according to your means. Study 
law and history in all spare time, and manifest it 
by your action in the courts. Do not be a politician. 
But always vote and do the duty of a citizen. Be 
member of a party, but independent—a slave to no 
one. Deserve honors and office. If they come, 
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as if you deserve them they should, do honor to 
them. If they do not, never mind» There is One 
who seeth not as man seeth, whose ‘well done, 
good and faithful’ is worth all the dignities of all 
the world. 

“And now, brethren and friends, I give way to 
others, better able to address you than I am. Re- 
cipient of an honor worth living for, I thank you 
again with all my heart. It is well-nigh impos- 
sible that you all should ever again meet me in 
this life—to some, I know not whom, this is prob- 
ably my last farewell. Do not forget me. Of one 
thing be sure—I shall never forget this evening, or 
those who have welcomed me here. Farewell.” 


! —— — 


A very interesting adjudication on the sub- 
ject of theater tickets and the right of theater 
managers to refuse admission to petsons who 





for the conduct of his business and impose 
reasonable conditions upon the purchasers of 
the tickets. Theater ticket speculation fie- 
quently leads to abuse, especially when the 
theater is c.owded and but few tickets are 
left, so that extortionate prices may be ex- 
acted. The proprietor of a theater may pro- 
tect his patrons by making the sale of the 
tickets subject to a contract printed on its 
face. The fact, says Judge Vann, that the 
appellant claims that he made $4,000 a year 
out of his business shows that there must be 
a great deal of money in theater ticket specu- 
lation and that the expense to the theater- 
goers must be proportionately high. In 
effect, the Court holds that a theater is a 


|private business which can be opened and 


had purchased tickets from such persons was | closed at the will of the proprietors, who have 


rendered recently by the New York Court of | 


Appeals. The action was that of William H. 
Collister against Al. Hayman & Co., who con- 
duct the Knickerbocker theater in the city of 
New York, in which the plaintiff sought to 


recover damages in the sum of $4,000 by rea- | 


son of his having been, as he claimed, unlaw- 
fully prevented from carrying on his business 
of selling tickets for theatrical performances 
in front of the Knickerbocker theater. The 
specific incident noted in the complaint oc- 
curred on the evening of December 3, 1901, 
while a play known as “ Quality Street ” was 
being produced. The plaintiff complained 
that the manager of the theater had posted 
notices to the effect that tickets purchased 
of ticket speculators would not be recognized 
at the door and warning patrons as thev en- 
tered the theater not to purchase tickets from 
such speculators. Collister averred that his 
income from the selling of theater tickets had 
been not less than $4,000 a year, and that this 
occupation was his sole means of support. 
The Court, in an opinion written by Vann, J., 
holds that a license granted to a theater is 
not a franchise and does not place the pro- 
prietors under any duty to tiie public or under 
any obligation to keep the theater open. It 
holds that a theater ticket is a license which 
may be revoked for a violation of the condi- 
tions of the contract by the holder of the 
ticket. The proprietor of a theater, it is fur- 
ther held, may make reasonable regulations 








full power to fix the rate of admission, limit 
the number to be admitted and to make regu- 
lations as to those who shall be admitted: 
if the terms are not satisfactory to the public 
no one is obliged to purchase a ticket or at- 
tend any of the performances. When Collis- 
ter bought his tickets, although for purposes 
of speculation, he made himself subject to 
the conditions of the contract printed on the 
face of the ticket. Persons excluded because 
their tickets were purchased from a sidewalk 
speculator were not kept out of the theater 
because they purchased from a speculator, 
but because they bought in a prohibited place. 





That the closed shop is illegal was recently 
decided by the New York Supreme Court, 
Appellate Division, sitting in Brooklyn. A 
contract had been entered into between the 
firm of Morris Cohn & Sons and Protective 
Coat Tailors’ and Pressers’ Local No. 55, of 
the United Garment Workers of America, 
whereby the firm was prohibited from em- 
ploying labor not belonging to the local, and 
also from employing a member of the union 
unless such member held a card signed by 
the business agent of the local. The validity 


of this contract was the question at issue, 
and the Court has declared it void as contrary 
to public policy. Should this decision be sus- 
tained by the Court of Appeals it will prove 
of great importance to the industrial affairs 
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of the State. It seems high time that an end 
should be put to the tyranny of the unions. 


It is the testimony of W. P. Archibald, of 
the Dominion Parole office, that since the 
parole system became operative in Canada, 
some six years ago, its workings have been 
satisfactory. Since the plan went into effect, 
more than one thousand men have been re- 
leased from prison. Of that number only a 
little more than two per cent. have been 
returned to prison because of the commission 
of crimes, and the licenses of seven per cent. 
have been revoked because of the failure of 
the pardoned men to make regular reports 
to the authorities. According to Mr. Archi- 
bald,nearly seven hundred men have obtained 
their full liberty and are earning their own 
living in a legitimate way. This system, in 
the case of certain offenders against the laws 
of society, is cheaper than feeding and hous- 
ing them at the expense of the State, and it 
has the additional advantage of assisting ma- 
terially in the work of reform. Exercised 
intelligently and with judgment, the parole 
system has in many localities amply proved 
its worth, and its introduction ought to be 
carefully considered by the penologists of 
New York State, if they propose to be up- 
to-date in their methods of dealing with the 
very large class of men and women who are 
under the ban of the laws. 


——>———_ 
THE AMERICAN LAWYER. | 





By Mr. ALtFrep HEMENWAY, of Boston. 





[Delivered before the American Bar Association, 
at its August meeting, at Narragansett Pier, Rhode 


. Island.] 


All knowledge is the province of the lawyer. This 
versatility was admirably illustrated in the argument 
of the telephone cases. On the way to the capitol, 
on the day of the argument, a scientist walking with 
Chief Justice Waite said to him: “I don’t see how 
any tribunal of judges can understand the scientific 
questions involved in the case.” After hearing the 
argument of the late Mr. Storrow, he said: “ Now 
I don’t see how the court can fail to understand the 
scientific questions involved.” So clearly had the 
lawyer with trained accuracy stated the matters in 
controversy. 

We are glad to remember that D. Appleton White 
and John Pickering, two Massachusetts lawyers — 


one a judge of probate, the other city solicitor of 
Boston, prepared an edition of Sallust for publication 
a hundred years ago. It was the first classic,,not a 
mere reprint, published in the United States. 

The lawyer as a part of the court is a part of the 
government, and interested in its prosperity. We 
area great people, and, notwithstanding the hysterical 
complaints that find vent in the daily and periodical 
press, a well-governed people. Well housed, well 
fed, well clothed, with an open schoolhouse and a 
free altar, on this earth there is no nation where the 
skies are bluer and the grass greener, the people 
more contented or with a brighter future, than in 
the United States of America in this very year of 
grace. All about us are unmistakable signs of ma- 
terial, intellectual and moral prosperity. The people 
are free; the ballot is in their hands, and they are 
the government. By them officers are’ elected and 
measures enacted. There is rotation in office and 
laws are subject to change. All action is temporary. 
The will of the people is the thought or the whim 
of the hour. That which is permanent is the in- 
herent power of the people. That abides; all else 
is transient. If the law of to-day be unsatisfactory, 
to-morrow it may be changed. There is nothing 
sacred in a statute. Its enactment and repeal are 
but the expression of the hour. While the statute 
remains it is the supreme law. In its impartial 
execution is the whole safety of our government. 
Only in the courts can the honest administration 
of the law be determined. Their judgment is the 
final arbitration. 

The stability of the court does not lie in its power. 
To the lawyer it may be a source of admiration that 
the people bow to the authority of the court when 
a law is declared unconstitutional. But it must be 
remembered that such a decision always nullifies the 
will of the majority. The majority is conquered, 
but retains its “ unconquerable will.” It yields, be- 
cause of its belief in the integrity of the court; it 
yields, because, although failing in its special exercise, 
its: power still remains. 

Every declaration of unconstitutionality is a test 
of the loyalty of the people to the majesty of the 
law. The acquiescenge of the people is a magnifi- 
cent tribute to the judiciary. Why do the people 
pay this tribute? It is trite to say that it is because 
of the acknowledged power of the courts vested in 
them by the Constitution. The Constitution rests 
upon public opinion, and in matters pertaining to law, 
public opinion rests upon the opinion of the-bar, and 
the bar recognizes and sustains the authority of 
the court. The judiciary is the strongest depart- 
ment of our government. It is the most permanent. 
It has amplified its power and jurisdiction. It was 
never stronger than to-day. 

Commercialism is a threadbare topic of universal 
discussion. Its existence is assumed, and all activ- 
ities are believed to be influenced by it. We hear 
on all sides of the materialism and commercialism 
in all things, and the sad inference is drawn that the 





pursuit of wealth is now the sole object of life; 
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that the rich are growing richer and the poor poorer. 
It is a clever phrase and catches the open ear of the 
thoughtless. To the.thinker it is idle. It is true, 
the material prosperity of our country has marvel- 
ously increased during our lifetime. In this pros- 
perity all have shared. We have better houses, bet- 
ter furniture, better food; better schools and colleges 
and libraries and churches; better roads and parks; 
better hospitals and asylums; better public buildings. 
If this generation be chargeable with avarice, it is 
rather rapacious than tenacious. Never was wealth 
held with a more generous hand. The claims of 
humanity are acknowledged. Never were the poor 
and needy better watched over and cared for than 
to-day. Never did the child born into the world 
have a better opportunity for health, growth, educa- 
tion, comfort and culture. Never did the law reign 
more supremely or more benignly. Never before 
could a president of the United States suggest peace 
to belligerent nations; one elated by continued suc- 
cesses, the other wounded by unexpected reverses, 
and receive the thanks of each and the gratitude of 
the world. We are told the dove that went forth 
from the ark returned, for it found no resting place. 
The letter of the president found a resting place in 
the heart of humanity. If there be commercialism in 
all these things, then, indeed, is it robbed of its 
sting. 

It is an old cry. 

John Adams, in 1776, wrote bitterly of the corrup- 
tion of his time, of its rapacious and insatiable venal- 
ity. He was ashamed of his age. Fisher Ames, in 
1802, said of the Boston bar: “I know of no very 
promising young men coming forward.” In Jeffer- 
son’s day all Federalists believed the country was 
ruined ; in Jefferson’s day the Whigs knew the coun- 
try was ruined; and in the days of the Mexican 
War rascality and fraud were rampant. Lord Ken- 
yon, the successor of Mansfield, arguing for the 
right of testamentary disposition of property, de- 
clared, if disappointed in that, “the great and main 
pursuit of men in society was disappointed.” 

The outcry against monopolies was raised by 
Aaron Burr when Alexander Hamilton procured a 
charter for the Bank of New York. It caught the 
people, and he was elected to the legislature. In 
turn he procured a charter for a water company with 
powers so broad that the Manhattan Bank was in- 
corporated under its provisions. 

We are not degenerates. To-day is better than 
yesterday. The people are honest; their instincts 
are right. They are slow to believe in the corrup- 
tion of those in high places, but once believing, 
they always “turn the rascals out.” 

There is no new crime under the sun. The love 
of money, the peril of the rich, hypocrisy and all 
forms of vice have flourished since recorded time. 
The decalogue is not new. The story of Eden is 
short. 

Goldsmith, whose revels irritated Blackstone while 
writing those Commentaries which are still classic 
in spite of modern criticism, truly wrote: 








“Til fares the land to hastening ills a prey 
Where wealth accumulates and men decay.” 


Wealth is accumulating, but there is no moral, 
intellectual or physical decadence in the American 
people. 

We are told that commercialism has permeated the 
learned professions. Is it true of the ministry? Are 
the clergy less charitable, less earnest, less learned 
than a generation ago? Are these not tests? Is it 
true of the medical profession? The discoveries of 
modern science, the numerous dispensaries and hos- 
pitals, where the best service of the most skilled is 


rendered gratuitously, the care of the sick and ° 


wounded, the attention to sanitation, the care of the 
feeble-minded and insane, the exactness of modern 
medical learning as compared with former general- 
ities, leave no room for the charge of degeneracy. 
As to the legal profession, its learning is broader 
and deeper than ever before, its ethics more 
exacting. 

The quaint advice of Jeremiah Gridley, born two 
hundred years ago, and sometimes called the father 
of the Boston bar, is still followed. “ Pursue,” he 
said, “ pursue the study of law rather than the gain 
of it; pursue the gain of it enough to keep out of 
the briars, but give your main attention to the 
study of it.” 


No longer does a priest inform a king’s conscience 
in matters of equity. It is the composite conscience 
of the people as interpreted by the court that now 
dictates its decrees. Equity acts by injunction, and 
so the ad captandum phrase, originated by Governor 
Altgeld, “ government by injunction,” has found its 
way to the platform—a phrase containing a half 
truth, and to the layman, ignorant alike of legal 
principles and the administration of law, full of ill 
omen. He forgets, or never knew, that equity came 
to ameliorate the hardship of the common law. He 
has never learned that a system of procedure which 
can deal only with past infractions of the law and is 
powerless to prevent future infractions is unworthy 
of civilization. Equity defeats unaccomplished fraud. 
He thinks, with Selden, that equity is a “ roguish 
thing.” But every lawyer knows better. He knows 
that equity is merciful. Daniel Webster admired 
“the searching scrutiny and high morality of a court 
of equity.” 

To join in the outcry against government by in- 
junction is in the lawyer a violation of his oath. It 
is not fidelity to the courts; it brings discredit upon 
them and excites mob law and anarchy. It makes 
thé law-abiding discontented. They confound lib- 
erty with license. Mistaken in their interpretation 
of its meaning, they believe that resistance to an 
injunction is obedience to God. In the name of lib- 
erty they become rioters. If 114,000 lawyers in the 


United States were to refrain from abusing injunc- 
tions, and each according to his knowledge and dis- 
cretion should strive to teach the people that the 
doctrines of equity are for the common good, it 
would, in these days of agitation, immeasurably pro- 
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mote that “ general welfare” for which the govern- | 
ment was established. 

Trial by newspaper is infinitely more harmful than | 
government by injunction. In our Constitution there | 
is no prohibition more pronounced than in relation | 
to bills of attainder. Article I prohibits the passage | 
of bills of attainder, in section 9 to congress, and in| 
section 10 to the States. It is followed by a pro-} 
vision as to the judiciary “that no attainder of trea-| 
son shall work corruption of blood or forfeiture ex- | 
cept during the life of the person attainted.” Now, | 
in English law, what had been the character of acts 
of attainder? Mr. Justice Miller, in Garland’s case, 
said: 

1. They were convictions and. sentences pro- 
nounced by the legislative department of government | 
instead of the judicial. 

2. The sentence pronounced and the punishment 
inflicted were determined by no previous law or fixed 
rule. 

3. The investigation of the guilt of the accused, 
if any such were made, was not necessarily or gen- 
erally conducted in his presence or that of his coun- 
sel, and no recognized rule of evidence governed the 
inquiry. 

Most of these are the peculiar characteristics of | 
trial by newspaper. It is'as lawless as the shameful | 
trials of the witches in Massachusetts in 1692, con- 
cerning which it should always be remembered that 
the judges were none of them lawyers. 
quasi-ecclesiastical court. Its 
ways. 

The lawyer, as an officer of the court, should be 
temperate in language. He should recognize the 
responsibility of office. Superlatives are for the 
weak, for those limited in observation and experi- 
ence. The writings of Abraham Lincoln, a typical 
American lawyer, are splendid models of temperate 
language. His words as well as his acts were tem- | 
pered with wisdom. | 

With the privileges of the profession go its respon- | 
sibilities. _Unconsidered words spoken by one in| 
authority have a borrowed and fictitious value. The | 
lawyer 1s not debarred from fair criticism, but in- 
discriminate abuse is not criticism. Criticism is an | 
act of judgment. A common scold is not a critic. | 

The literary style of lawyers and judges is, often- 
times, the subject of sarcastic comment. But Noah 
Webster, in the preface to his dictionary, in the edi- 
tion of 1828, referring to the legal decisions of the 
Supreme Court of the United States and of some of 
the: particular States, says their style “in purity, in 
elegance and in technical precision is equaled only 
by that of the best British authors and surpassed by 
that of no English compositions of a similar kind.” 

Of the judicial style of the opinions of Chief Jus- 
tice Bigelow, in the Massachusetts Reports, the 
late Judge Curtis said he knew of no better models 
in any law reports. 

Chief Justice Shaw had the bluntness of Ellen- 
borough in interrupting counsel. He had the un- 


It was a 


Ways were not our 


| argue a case to court or jury.” 





conscious insolence of conscious strength. He dis- 


liked Rufus Choate’s voluminous vocabulary. 


| Once, when with great redundancy the eloquent 


lawyer stated his contention, the chief justice asked 
him to repeat his proposition. He hesitated for an 
instant and then complied, with even more pic- 
turesque elaboration. “ You mean this,” said the 
chief justice, compressing the statement in to the 
baldest terms. ‘“ Yes, your honor.” “Then, why 
didn’t you say so?” “I should, had I your honor’s 
felicity of diction,” was the unruffled reply. 
Diffuseness and prolixity are the perils of the 
lawyer. Chief Justice Parsons, like Scarlett, said 
that “a half-hour was long enough in which to 
He was marvel- 
Of him Story said: “ His words are 
Sir James Scarlett, being asked why he 


ously concise. 
gold.” 


| never addressed a jury more than a half-hour, re- 


plied: “It takes just thirty minutes to lodge an idea 
in a juryman’s head. The average juryman’s mind 
can hold but one idea; consequently if I succeed. in 
putting a second idea there, I only dislodge the 
first.” 

A great principle was laconically expressed in a 
single sentence by Marshall in American Insurance 
Company v. Canter (I Peters, 511, 542): “ The 
Constitution confers absolutely on the government 
of the Union the powers of making wars and mak- 
ing treaties, consequently that government possesses 
the power of acquiring territory either by conquest 
or by treaty.” ; 

Thus was the whole doctrine of expansion and the 
elasticity of the Constitution embraced within the 
limit of thirty-four words. 

Language is uncertain. Few men are trained 
philologists. Chief Baron Pollock said: “ Judges 
are philologists of the highest order.” In the trans- 
mutation of thought into language, words with but 
one meaning can seldom be used. So it happéns that 
a great part of the proverbial uncertainty of the law 
arises from the language used in contracts, opinions 
and statutes. Herein lies the necessity of construc- 
tion. “One-half of the English language,” said 
Baron Alderson, “is interpreted by the context.” 
In this, as in all matters, the court is the final arbiter. 
Every statute is interpreted in the light of surround- 
ing circumstances. The state of the law, like the 
state of the art in invention, is to be considered. 
The existing statutes and their judicial interpreta- 
tion throw light on the new enactment. The mean- 
ing of the statute involves not only the words used, 
but the spirit of the law. If the words fail to express 
the spirit of the enactment, the intention of its 
framers fails. The lawyer who detects flaws in a 
statute is no more responsible for such flaws than is 
the physician who diagnoses a disease responsible 
for the bodily ailment of his patient. To the phy- 
sician it counts for skill. The more latent the cause 
of the malady the more honor is paid to the skill 
that discovers it. How is it with the lawyer whose 
skill and learning give an unexpected but accepted 
interpretation to a statute? Does he win a crown? 

What says the layman? Ignorant of the province 
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of the lawyer, ignorant of the meaning of those grand 
words written indelibly in the Constitution of Mas- 
sachusetts, words which Governor Andrew could 
never repeat without a thrill — To the end it may 
be a government of laws and not of men;” ignorant 
of the rules of logic, he draws the impotent conclu- 
sion that the lawyer advises his client how to break 
the law. Is it possible to suppose that there is need 
of legal advice to break a law? Any tyro can do 
that. But to know what the law means, what offense 
is forbidden, is not only the right and duty of all 
men in every capacity, but it is a knowledge imputed 
by the law, and ignorance of which excuses no one. 
The doing of that which is not within the scope of 
a statute is not its evasion. It is neither circumvent- 
ing nor overriding a law; it is the exercise of an 
undoubted right. It is the duty of counsel to deter- 
mine the scope of a statute. 

Judge Story once drafted an act passed by con- 
gress, which afterward came before him for con- 
struction. He decided that the act had a different 
meaning from what he had intended in its drafting. 
His words failed to express his intention. After 
the passage of an act, the words become the words 
of the law and are to be construed by accepted 
canons cf construction. 

The widespread, popular criticism of the lawyer 
for his part in the construction of statutes has no 
foundation in reason. The duty of the lawyer is 
self-evident, and in its performance he violates no 
rule of law or code of ethics. 

It has been recently stated by one who has a wide 
experience on the bench of the Superior Court of 
Massachusetts that “the provisions of the statutes 
relating to employers’ liability furnish grounds for 
probably one-quarter of the civil jury cases tried in 
court at the present day.” This percentage is not 
normal.. Such litigation savors of maintenance. It 
suggests a reason for other States to follow the 
precedent of Alabama, where a statute was recently 
passed making it a misdemeanor for an attorney to 
employ runners to solicit practice, and requiring the 
public prosecuting officer, upon complaint of the 
council of the State Bar Association, to institute 
proceedings for any violation of the statute. This 
statute is noteworthy, inasmuch as it makes crim- 
inal what before was dishonorable and unprofes- 
sional. A rule of ethics becomes a rule of law. It 
is a warning to the ambulance chaser. It is a statu- 
tory acknowledgment of the dignity of the legal 
profession. It is a happy sign. 

The question is mooted in current literature 
whether a lawyer by virtue of his retainer may vio- 
late his duty as a citizen. It is a question raised by 
the Jaity. It is not discussed in the profession. In 
the courts there is a settled practice not to hear 
counsel argue “against a first principle respecting 
which there has never been any doubt.” So this 
question is not arguable. No lawyer to-day accepts 
Brougham’s impassioned declaration of the duty of 
counsel to his client. 

The oath of allegiance takes precedence of the 





attorney’s oath. Patriotism is the first duty of every 
citizen. Civic pride is above personal emolument. 
The government is more than the client. History 
shows that the advances of freedom and public 
rights have been promoted by lawyers in all times. 
In the time of the civil war in England, Sir Orlando 
Bridgman and Sir Geoffrey Palmer, retiring to the 
seclusion of the study, betook themselves to con- 
veyancing, and invented resulting trusts and spring- 
ing uses. They are not the ideals of the American 
lawyer. 

Philosophy and oratory were the preparation of 
the Roman lawyer. To-day the fifteen thousand stu- 
dents in the United States preparing for admission 
to the bar in more than one hundred law schools, 
do not find these studies a vital part of the curricu- 
lum. And yet, says Sir Henry Maine, “ Roman law 
is the source of the greatest part of the rules by 
which civil life is still governed in the laws of the 
western world.” Another has said, Roman law is 
written reason. “ Here,” said Hillard, standing amid 
the ruins of the Forum, “here law had attained the 
dignity of a science while yet the Druids worshipped 
the mistletoe on the site of Westminster Hall.” 

Integrity is an inherent part of the lawyer. With- 
out seeming honest he cannot succeed; and the only 
way of seeming honest is to be honest, for in the 
words of Lord Chancellor Napier: “There is an 
idiom in truth which falsehood never can imitate.” 

The law is a laborious profession. When Prescott 
published his “ History of Ferdinand and Isabella,” 
Daniel Webster spoke of him as a comet which had 
blazed out upon the world in full splendor. And 
Franklin Dexter, then a leader of the Boston bar, 
said: “It has made him famous; and yet I have 
spent more time and labor on cases that are now 
forgotten than Prescott has bestowed on his history.” 

The lawyer is not a popular favorite. In literature 
and on the stage his foibles are depicted. Happily 
there are no lawyers in Dante’s “Inferno.” Of all 
men, he is most independent. It is human to dislike 
superiority. Brougham’s assumption of .universal 
knowledge aroused personal antagonism. Even 
Wordsworth’s gentle pen was turned against him. 
In a pamphlet opposing his election to parliament. 
the poet wrote of his boasted independence: “ Inde- 
pendence is the explosive energy of conceit making 
blind havoc with expediency.” 

Of all men, he is most trusted. “I dislike the 
American people,” said a foreign visitor, “but the 
individuals I have met are most delightful.” Im- 
plicit faith is placed in the individual lawyer. It is 
not alone the great men who give character to a 
profession. In a profession it is the individual that 
counts. Each is a unit of energy. 


Our government is a government of lawyers. 
Among a free people the lawyer is always in the 
ascendant. 
shield. 

Our roll of great lawyers is long. Yet I cannot 
forbear a word of eulogy of him who was fore- 
most in the work of our association, James Coolidge 


A written constitution is his protecting 
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Carter. He was the ideal lawyer. He lived thonor- 
ably; he injured nobody; he gave to every one his 
due. Always in the zone of conflict, there was no 
stain on his fair fame. Living, he was the leader 
of the bar, and when he died there was universal 
mourning. 

Of Governor Russell, Professor Norton said: “ He 
died in a fair hour; he escaped old age.” Our 
brother died in a fairer hour; he reached old age. 
He lived to fulfill the promise of youth and died in 
the fulness of time, 


“ Wearing the white flower of a blameless life.” 
a 
GAME POSSESSED OUT OF SEASON. 


Birps IMPORTED FROM EvuROPE — INTERSTATE 
CoMMERCE — STATE AND FEDERAL Laws INapP- 
J 
PLICABLE, 





New YorK SupREME Court, APPELLATE DIVISION, 
SEcoNnD JupiIc1AL DEPARTMENT. 
PEOPLE ex rel. Sirz v. HESTERBERG, 
Sheriff. 





Appeal from an order quashing a writ of habeas 
corpus. 


Woopwarp, J.— There is no dispute about the 
facts in this case. One August Silz on the 30th day 
of March, 1905, had in his possession in the County 
of Kings, one imported golden plover which was 
lawfully taken, killed and captured in England dur- 
ing the open season for such game there and there- 
after sold and consigned to Silz in New York city 
by a dealer in game in London, England, and at 
the same time he had in his possession one im- 
ported blackcock, a bird lawfully taken and killed 
in Russia and consigned to the said Silz by the 
same London dealer. These birds, it is conceded, 
were duly imported by Silz in accordance with the 
provisions of the tariff laws and regulations in 
force, through the Custom House, in New York 
city, during the open season for plover and grouse 
in the State of New York, and it is admitted that 
these particular birds are entirely different varieties 
of game birds from the game birds known as plover 
and grouse in the State of New York, and from any 
bird native to the State of New York, or to 
America; that they are different in form, size, color 
and markings from the game birds known as 
plover and grouse in the State of New York, and 
from any American bird, and can be easily and 
readily distinguished from such plover and grouse 
found in New York state and from any bird native 
to America, both with their feathers on and after 
they are plucked, and even when they are cooked 
and ready for the table. It is likewise conceded 
that such birds were and are staple, sound, whole- 
some and valuable articles of food, and are in con- 


stant use as such, and that they are recognized and 
staple articles of commerce between the different 
countries of Europe and the United States of Amer- 
ica, and were of the fair market value of one dollar 
and a half, and the only question presented upon this 
appeal is whether the possession of these birds, un- 
der these circumstances, constituted a crime under 
the provisions of sections 106, 108, 119 and 141 of 
the Forest, Fish and Game Law as amended by 
chapter 588 of the Laws of 1904. 


In principle the exact question here presented 
was before the court in People v. Buffalo Fish Co. 
(30 Misc. 130), and Mr. Justice Lambert, after re- 
viewing the authorities, said: ‘The principle laid 
down by the cases referred to clearly establishes 
the right of the defendant to import the fish in 
question into the State of New York, as a pur- 
chaser and importer, and in the exercise of such 
right, conferred by the Federal government, it was 
not within the power of the legislature to make the 
possession of the property thus imported unlawful. 
Possession is a necessary incident to the right of 
importation, and to the right of property imported. 
Possession and the right of sale is the intended con- 
sequence of the right of importation. It would as 





| effectually destroy the privilege of importation to 
|make the intended consequence thereof unlawful, 
jas to prohibit importation itself. Applying the 
| tules laid down in the cases discussed to the ad- 
| mitted facts, that the fish in question were imported 
| from the Dominion of Canada, and a duty had been 
paid for such privilege under the Dingley Act, 
some of which were in the hands of the importer 
for shipment, and the remainder in its possession 
for the purposes of sale, it is clear that the statute 
of this State making such possession unlaw‘ul is 
in conflict with the general power of Congress to 
regulate commerce between foreign nations and the 
several states, and to the extent that it attempts to 
levy tribute upon the custodians of these fish, 
whether by means of taxation or a penalty for hav- 
ing them in possession, it is null and void.” Con- 
tinuing a review of authorities, the same learned 
jurist sums up as follows: “ This being the law of 
the land, that the importer acquires a right, not 
only to bring the articles into the country, but to 
mix them with the common mass of property, the 
fish imported by this defendant, became, by reason 
of such importation, absolute property in the hands 
of the importer, as well as in the hands of all who 
might take title under him, and it is an abuse of 
the police power which cannot be justified by any 
sound process of reasoning to say that the legisla- 
ture may make it a crime, and subject the owner 
of this lawfully acquired property to penalties for 
merely having the property in his possession. It is 
conceded, of course, that if these fish were dis- 
eased, or had remained exposed to the elements 
until they were unfit for food, and constituted a 
menace to the public health, the State would have 
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a right to interpose its police powers, and prevent 
the sale.” 

This was considered by the Appellate Division in 
the Fourth Department, where it was affirmed on 
the opinion of the court below (45 App. Div. 631), 
and was then taken to the Court of Appeals, where 
it was affirmed by a divided court, O’Brien, J., 
writing. After a careful review of the questions 





submitted the learned court say: “Admitting, for 
the purposes of the argument, that the statute in | 


question means just what the plaintiff's counsel | 


claims for it, the imported fact still remains that | 





Fourth Department, that the act was unconstitu- 
tional and void as interfering with the commerce 
clause of the Federal constitution, in so far as it 
attempted to deal with articles imported under the 
provisions of the Custom Laws of the nation. 
“While it is our duty,” say the court in the Boot- 
man case (supra) “to affirm the judgment of the 
Appellate Division, we have felt constrained to con- 
sider the constitutional question discussed by that 
learned court, lest the conclusion announced should 
be regarded as a precedent and result in evil.” 


The legislation under which it is claimed the 


Congress has permitted the defendant to import | police powers of the State have been enlarged so 


fresh fish upon payment of certain duties. It has | 


paid the duties and complied with the Federal -s 


gulations, but when the article is brought here the 


as to make it a crime for a man who has lawiully 
possessed himself of property, having all of the 
attributes of property outside of this State, and in 


State steps in and forbids the defendant to have|no wise a menace to the morals of health of the 
it in its possession, and, of course, forbids the sale. | community, to*bring it into his possession within 
This creates a direct conflict between the regula- | this jurisdiction, is found in 31 United States Stat- 
tions of Congress and those of the State, and, con- utes at large, chapter 553, and in section 141 of 
sequently, the latter must yield to the former. The}the Forest, Fish and Game Law, as amended by 
State has no power to extend its police legislation | chapter 588 of the Laws of 1904. The Federal 
to such a transaction, and, of course, had no powet | statute provides in section 5 that “all dead bodies, 


to forbid what Congress had expressly permitted.” | or parts thereof, of any foreign game animals, or 


|game or song birds, the importation of which ts 
| prohibited, or the dead bodies or parts thereof, of 
any wild game animals, or game or song birds, 


It appears to be conceded upon this appeal that 
the People v. Buffalo Fish Co. (supra) would be 
controlling, were it not for certain statutory pro- 


visions which have been enacted since the decision | 
in that case, and it is contended that the Court of 
Appeals, in People v. Bootman (180 N. Y. 1), has | 
finally determined the question here presented in| 
favor of the respondent. As we read that case, 
however, it does not appear to question the law of | 
the Buffalo Fish Company case, in so far as it} 
decided that fish brought into this country from | 
foreign lands under the provisions of the Custom | 
Laws could be possessed and sold without regard 
to State statutes. In fact the decision follows the 
Buffalo Fish Company case and holds that game 
birds, grouse, quail, etc., which were not killed in 
the State of New York, but which were killed in 
sister states and transported into this State in 
November, 1900, and which were in the possession 
of the defendants in June, 1901, were not unlaw- 
fully possessed, and that the owners were not, there- 
fore, subject to the penalties attempted to be im- 
posed. After determining the only question then 
before the court, the learned jurist writing went 
into a discussion of what the law might be under 
certain statutory provisions since enacted, and it 
was pointed out that “It was held by a majority 
of the learned justices of the Appellate Division 
that the legislature has no power to make the pos- 
session of imported game unlawful, as it would 
violate the provisions of our State constitution re- 
lating to the protection of property,’ and it was 
this determination of the Appellate Division in the 
First Department (95 App. Div. 469) which the 
court disapproved, and not the decision of Mr. 





Justice Lambert and the Appellate Division in the 


transported into any State or Territory or remain- 
ing therein for use, consumption, sale or storage 
therein, shall, upon arrival in such State or Terri- 
tory, be subject to the operation and effect of the 
laws of such State or Territory, enacted in the 
exercise of its police powers, to the same extent 
and in the same manner as though such animals 
and birds had been produced in such Territory, 
and shall not be exempt therefrom by reason of 
being introduced therein in original packages or 
otherwise,” etc., and the State statute appears to 
have been designed to be in harmony with this pro- 
vision of the Federal statute, for it is provided that 
“Whenever in this act the possession of fish or 
game, or the flesh of any animal, bird or fish, is 
prohibited, reference is had equally to such fish, 
game or flesh coming from without the State as 
to that taken within the State.” 

But what have either of these provisions to do 
with the conceded facts in the case now before us? 
Without going into an analysis of the statutes, it 
is plain that in so far as the Federal statute has 
any bearing whatever, it must relate to inter-state 
and not to foreign commerce, and we are dealing 
with a conceded article of foreign commerce— 
with an article the importation of which is not pro- 
hibited. Articles which may be imported under the 
Customs Laws and regulations of the United States 
are within the exclusive jurisdiction of Congress, 
and it has not attempted, in the so-called Lacey 
act, to place them under the police regulations of 
the States. All game animals or birds “the im- 


portation of which is prohibited” by the Custom 
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Laws and regulations of the United States are 
placed upon the same footing as “the dead bodies 
or parts thereof of any wild animals, or game or 
song birds, transported into any State or Territory,” 
the word “transported” being used in the sense 


of shipped from one State to another, but this by | 


necessary implication excludes from State control 
those game birds, etc., the importation of which 
is not prohibited. As to these Congress has pro- 
vided for their transportation, and as O’Brien, J., 
so well said in People v. Buffalo Fish Co. (supra) 
“The State had no power to extend its police 
legislation to such a transaction, and, of course, 
had no power to forbid what Congress had ex- 
pressly permitted.” 

Whatever may be our opinion as to the question 
discussed outside of the scope of the decision made 
in the Bootman case (supra) it certainly does not 
overrule the Buffalo Fish Company case (supra) in 
so far as that case held that fish imported under 
the Tariff Laws and Regulations of the United 
States were not subject to State control, except as 
they might become so by reason of some inherent 
vice in the fish themselves, and as the case now 
before us cannot be distinguished in principle from 
the latter, it follows that there should be a reversal 
of the order appealed from. 

The order appealed from should be reversed, and 
the petitioner should be discharged. 
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AGREEMENT BY EMPLOYERS WITH LABOR 
UNION TO EMPLOY ONLY UNION MEN. 





VALIDITY OF Promissory Note GIVEN as LiQuI- 





DATED DAMAGES FOR VIOLATION OF SUCH 
AGREEMENT. 
New York Court oF APPEALS. 
Decided November 28, 1905. 
Meny Jacons, as President, etc., appellant, v. 


Morris COHEN et al., respondents. 





A promissory note given by employers to a labor 
union of their employees, as liquidated damages 
for violation by the employers of an agreement with 
the union, whereby its members bound themselves 
to give their services for a certain period to the 
employers and the latter agreed not to retain or to 
employ any one not in good standing in the union, 
is a valid instrument. Such an agreement is not 
violative of any public policy. 


E. H. M. Roehr for appellant; William Liber- 
mann for respondents. 


Gray, J.— The plaintiff sues the makers and the 
indorser of a promissory note, payable to the order 
of the Protective Coat Tailors’ Union, of which 
he is the president, to recover the amount due 





thereon. The answer of the defendanis denied the 
allegations of the complaint, except as to the mak- 
ing of the note, and set up as a distinct and sepa- 
rate defense that it was given “as collateral security 
to the plaintiff, to be applied as liquidated damages 
for violation by the defendants of any of the cove- 
nants and conditions of a certain contract.” The 
particular part of the contract set forth is as follows: 
“That the party of the first part (meaning the 
makers’ firm) shall not employ any help whatsoever 
other than those belonging to and who are members 
of the party of the third part (meaning a ‘ union’ of 
the firm’s employees), and in good standing and 
who conform to the rules and regulations of the 
said party of the third part, and the said party of 
the first part shall cease to employ any one and all 
those employees who are not in good standing and 
who do not conform to and comply with the rules 
and regulations of said party of the third part, upon 
being notified to that effect by its duly credentialed 
representatives. That the party of the first part 
shall not engage any help whatsoever, even those 
who are members of the party of the third part, 
without their first having produced a pass card 
duly executed and signed by the authorized busi- 
ness agent of the party of the third part; said card 
to show that the bearer thereof is a member in 
good standing of the party of the third part, and 
that he has complied with the rules and regulations 
thereof in force at that time.” The answer then 
alleged “that the said contract is in restraint of 
trade and the said contract has for its purpose the 
combination of employers and employees, whereby 
the freedom of the citizen in pursuing his lawful 
trade and calling is, through such contract, com- 
bination and arrangement, hampered and restricted, 
and has also for its purpose the coercing of work- 
ingmen to become members of the said employees’ 
organization and come under its rules and condi- 
tions under the penalty of the loss of their posi- 
tions and of deprivation of employment, and that 
such purposes are in restraint of trade, that they 
hamper and restrict the freedom of a citizen jin 
pursuing his lawful trade and calling, and that they 
are against public policy and unlawful.” To this 
defense the plaintiff demurred for being insufficient 
in law. The demurrer was sustained at the Special 
Term; but upon appeal to the Appellate Division, 
in the Second Department, the judgment sustain- 
ing the demurrer was reversed and the demurrer 
was overruled. Permission was given to the de- 
fendants to appeal to this court and the following 
questions were certified for our review, namely: 





“1. Is a contract made by an employer of labor, 
by which he binds himself to employ and to retain 
in his employ only members in good standing of 
a single labor union, consonant with public policy 
and enforcible in the courts of justice in this State? 

“2. Is the ‘second’ separate defense contained 
in the answer herein of the defendants, Morris 
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Cohen and Louis Cohen, insufficient upon the face 
thereof to constitute a defense?” 


If we refer to the prevailing opinion of the Ap- 
pellate Division it appears that the question in this 
case was there regarded as within our decision in 
Curran v. Galen (152 N. Y. 33), and hence that the 
contract was unlawful because contrary to public 
policy. In this view I think the learned justices 
below erred. The contract is annexed to, and made 
part of, the answer and is tripartite, between the 
defendants, Morris Cohen and Louis Cohen, a firm 
engaged in the tailoring business, their employees, 
represented by an attorney in fact, and a voluntary 
association, formed by the latter and called the 
Protective Coat Tailors’ and Pressers’ Union, of 
which the plaintiff is president. [t provided for 
the employment by the Cohens of their employees, 
in their various skilled capacities, for the term of 
one year; for a system of work by the week; for 
the number of hours of work and for the mode of 
payment of the wages and generally for the regu- 
lation of the relations between the employers and 
their employees, including this particular agreement 
not to employ others than members of their em- 
ployees’ union. Whatever else may be said of it 
this is the case of an agreement voluntarily made 
by an employer with his workmen, which bound 
the latter to give their skilled services for a certain 
period of time upon certain conditions, regulating 
the performance of the work to be done and re- 
stricting the class of workmen who should be en- 
gaged upon it to such persons as were in affiliation 
with an association organized by the employers’ 
workmen with reference to the carrying on of the 
very work. It would seem as though an employer 





should be unquestionably free to enter into such 
a contract with his workmen for the conduct of 


ployees’ organization, through such a contract, is 
not the allegation of something which the law will 
necessarily regard as contravening public policy. 
The allegation that its “purposes are in restraint 
of trade,” or that “they hamper and restrict the 
freedom of a citizen,” or “that they are against 
public policy,” is the mere statement of a legal 
conclusion. 


If the question were more correctly presented 
by some appropriate allegation, I still would be of 
the opinion that the agreement is not one which 
comes under the condemnation of the law. The 
right of workingmen to unite and to organize for 
the protection of their interests and welfare is not 
denied. It has been expressly and recently de- 
clared by this court (Curran v. Galen, 152 N. Y. 
33; National Protective Association y. Cumming. 
170 ib. 315, at pp. 320, 334, 338). The inviolability 
of the right of persons to freedom of action may 
well extend to any concert of action for legitimate 
ends, if consistent with the maintenance of law and 
order in the community and if not interfering with 
the enjoyment and the exercise by others of their 
constitutional rights. Their right to combine and 
to co-operate for the promotion of such ends as 
the increase of wages, the curtailment of hours of 
labor, the regulation of their relations with their 
employer, or for the redress of a grievance is justi- 
fiable. Their combination is lawful when it does 
not extend so far as to inflict injury upon others 
or to oppress and crush them by excluding them 
from all employment unless gained through join- 
ing the labor organization or trades union. This 
we have decided and this the law of the State sanc- 
tions (Curran v. Galen, supra; National Protective 
Association v. Cumming, supra; Penal Code, sec. 
170). As it was observed in Curran v. Galen, an 


the business without its being deemed obnoxious | underlying law of human society moves men to 
upon any ground of public policy. If it might! unite for the better achievement of a common aim, 
operate to prevent some persons from being em-|and this social principle justifies organized action. 
ployed by the firm, or possibly from remaining in | Organization or combination is a law of human 
the firm’s. employment, that is but an incidental society. It is open to all orders of men who de- 
feature. Its restrictions were not of an oppressive | sire to accomplish some lawful purpose through the 
nature, operating generally in the community to| greater strength and effectiveness which organiza- 
prevent such craftsmen from obtaining employment | tion offers over individual effort. If surrender of 
and from earning their livelihood. It was but a| individual liberty is involved in combination, it is, 
private agreement between an employer and his | nevertheless, but the extension of the right of free- 


employees, concerning the conduct of the business 
for a year and securing to the latter an absolute | 
right to limit the class of their fellow workmen | 
to those persons who should be in affiliation with | 
an organization entered into with the design of 
protecting their interests in carrying on the work; 
as, indeed, the agreement recites. Nor does the 
answer aver that it was intended thereby to injure 
other workmen; or that it was made with a 
malicious motive to coerce any to their injury, 
through their threatened deprivation of all oppor- 
tunity of pursuing their lawful avocation. To 
coerce workmen to become members of the em- 








dom of action. If, therefore, the organization of 
workingmen is not obnoxious to moral or to legal 
criticism and only the use or directing of the power 
of the organization to injure others by preventing 
them from following their trade is visited by the 
law with its condemnation, how can it fairly be said 
that the refusal of a body of men to work with 
those not in affiliation with them and an agreement 
with the employer by which such are excluded 
from the shop is acting beyond legally justifiable 
limits? Whether the reason for the refusal be 


purely sentimental or whether based upon more sub- 
stantial grounds, such as, for instance, an assur- 
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ance of the character and of the competent skill of 
their fellow-workmen, is not material. 


The case of Curran v. Galen (supra), which stands 
unaffected as an authority, presented a very different 
state of facts. There the plaintiff demanded dam- 
ages of the defendants, who were officers and mem- 
bers of an association of workingmen in the brew- 
ing business in the city of Rochester, for having 
conspired to injure him and to take away his means 
of earning a livelihood. In substance, he alleged 
in his complaint that he was threatened by certain 
of the defendants, members of the association, that 
“unless he became a member they would obtain his 
discharge from employment and would make it im- 
possible for him to obtain any employment in that 
city or elsewhere; that upon his refusing to be- 
come a member of the association the defendants 
forced his employers to discharge him, and by false 
and malicious reports circulated in regard to him 
sought to bring him into ill-repute with members 
of his trade and employers and to prevent him from 
prosecuting his trade and earning a livelihood. 
The answer to the complaint, among other de- 
fenses, set up an agreement between the Ale Brew- 
ers’ Association in the city of Rochester and the 
particular association referred to in the complaint, 
to the effect that all employees of the brewery com- 
pany should be members of the association and 
that no employee should work for a longer period 
than four weeks without becoming a member; and 
that upon the plaintiff’s refusal to comply with 
defendants’ request to become a member of the 
association his employers were notified thereof in 
accordance with the terms of the agreement with 
the Ale Brewers’ Association. To this matter set 
up as a defense the plaintiff demurred and the 
order sustaining the demurrer was affirmed in this 
court. I endeavored to point out in the opinion 
that the agreement could be no justification for 
the acts charged in the complaint and that it could 
not legalize a plan for compelling other working- 
men to join the defendants’ organization at the 
peril of being deprived of employment and of mak- 
ing a livelihood. However lawful and legitimate 
the purposes of the organization of the workingmen 
may have been, its power and influence were being 
unlawfully wielded in efforts to keep other persons 
from working at the particular trade and to pro- 
cure their dismissal from employment. In the gen- 
eral discussion of the question, I conceded the 
general right of workingmen to organize for the 
common good of the members and sought to show 
how the agreement and acts there in question were 
contrary to public policy and unlawful because 
oppressive and restricting the freedom of others 
to engage in the same line of occupation, or to 
make a livelihood at their trade, as a penalty for 
refusing to join the defendants’ organization. That 
was a very different case from the present one. 
The subsequent case of National Protective Asso- 


ciation v. Cumming (supra) in no wise overruled 
Curran v. Galen. It was not at all within the 
principle of the prior case. It concerned a dispute 
between rival labor organizations. The plaintiff or- 
ganization sought to restrain the defendants from 
preventing the employment of its members and 
from procuring their discharge by any employer 
through threats and strikes, and the reversal of a 
judgment awarding the relief demanded was af- 
firmed by this court. The right of the defendants 
in that case to refuse to permit their members 
to work with others who were members of a rival 
organization and to bring about their discharge 
upon the common work in which they were en- 
gaged, if confined to threats to withdraw from the 
work or to ordering a strike of their own mem- 
bers, without resort to injurious acts, was upheld. 
The defendants’ effort was not to compel the others 
to join with their organization as a condition of 
being allowed to work, and whether it was to 
secure only the employment of approved workmen 
(which was a possible inference from the facts), or 
whether it was to obtain an exclusive preference in 
employment, if without resort to force or the com- 
mission of any other unlawful acts, it was not 
within the condemnation of the law. 


Within even the view expressed by the minority 
of the judges of this court in the Cumming case, 
the contract in the present case was not unlawful 
| which the employer made with his workingmen. 
| Judge Vann asserted that the right of every man 
“to carry on his business in any lawful way that he 
| sees fit. He may employ such men as he pleases 
‘and is not obliged to employ those whom for any 
| Teason he does not wish to have work for him. 
| He has the right to the utmost freedom of contract 
|and choice in this regard.” This contract was vol- 
|untarily entered into by the Cohens, and if it pro- 
| vided for the performance of the firm’s work by 
| those only who were accredited members in good 
standing of an organization of a class of working- 
men whom they employed, were they not free to 
do so? If they regarded it as beneficial for them 
to do so (and such is a recital of the contract), 
does it lie in their mouths now to urge its ille- 
gality? That, incidentally, it might result in the 
discharge of some of those employed, for failure to 
| come into affiliation with their fellow-workmen’s 
| organization, or that it might prevent others from 
being engaged upon the work, is neither something 
of which the employers may complain nor some- 
thing with which public policy is concerned. 

I think that the questions certified should be 
answered in the affirmative and, therefore, that the 
order of the Appellate Division, reversing the in- 
terlocutory judgment and overruling the demurrer, 
should be reversed, and that the interlocutory judg- 
ment which sustained the demurrer should be af- 
firmed, with costs in all the courts to the appel- 
lants. 
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Vann, J. (dissenting)—The contract which the | 


court is about to pronounce valid and in accord 
with public policy is in substance as follows: The 
defendants were the party of the first part; their 
own employees, “ by Barnard Kaplan, their repre- 
sentative and attorney in fact,” party of the second 
part, and the Protective Coat Tailors’ and Pressers’ 
Union, Local No. 55, of the United Garment 
Workers of America, a voluntary association or- 


ganized by the parties of the second part acting 


“through Barnard Kaplan, its secretary,” party of 
the third part. It consists chiefly of restrictive 
stipulations against the employers who agree to 
employ the persons already in their employment 
“as operators, basters, finishers, pressers, fitters, 
bushelers and buttonhole makers, each in his own 
capacity and for no other work that he was en- 
gaged for,” during the period of one year. After 
fixing the number of working hours per week it 
was agreed that “under no circumstances shall 
work be carried on by the parties of the first and 
second part at any other hours than herein speci- 
fied without a written consent of the party of the 
third part, executed by its duly authorized officer. 
* * *” 

It was further agreed “that the party of the first 
part shall not employ any help whatsoever other 
than those belonging to and who are members oi 
the party of the third part, and in good standing, 
and who conform to the rules and regulations of 
the said party of the third part; and the said party 
of the first part shall cease to employ any one and 
all those employees who are not in good standing 
and who do not conform to and comply with the 
rules and regulations of said party of the third part, 
upon betng notified to that effect by its duly cre- 
dentialed representatives. The party of the first part 
hereby agrees to abide by the rules and regulations 
of the party of the third part, as known in the trade, 
and to permit and allow representatives of said 
party of the third part to enter their shop or shops 
at any and all hours of the day and night for the 
purpose of inspection and enforcement of the terms 
of this contract, as well as all the rules and regula- 
tions herein referred to. The party of the first part 
shall not engage any help whatsoever, even those 
who are members of the party of the third part, 
without their first having produced a pass card 
duly executed and signed by the authorized business 
agent of the party of the third part, said card to 
show that the bearer thereof is a member in good 
standing of the party of the third part and that he 
has complied with the rules and regulations thereof 
in force at that time. The party of the first part 
shall not employ more than one helper to every two 
operators, or one helper to two basters, and under 
no consideration to employ any apprentices.” 

The parties of the second part also agreed not 
to employ apprentices and to abide by the rules and 
regulations of the third part. “In the event of any 





one of the parties of the second part not remaining 
and continuing during the entire period of this 
contract in good standing, or who does not in all 
respects conform with the rules and regulations of 
the party of the third part, then the party of the 
first part shall cease to employ such employee 
whatsoever he may be. * * * That the parties 
of the second part may quit work during a so-called 
| ‘sympathy strike,’ provided no new demands are 
_made by them; such quitting of work on their part 
| shall in no way affect the validity of this agreement 
|Or suspend its operation.” A minimum scale of 
| wages was agreed upon, and finally the party of 
|the first part agreed to deposit “and hereby does 
| deposit with the party of the third part a promis- 
| sory note in the sum of $200, * * * as security 
| for the faithful performance by the party of the 
| first part of all the covenants and conditions herein 
|contained * * * as liquidated and ascertained 
damages upon the commission of any breach or 
violation of any of the covenants herein above set 
forth on the part of the party of the first part, 
* * *.” The only stipulation on the part of the 
union was that it would “furnish any and all help 
it may have on its application books,” which it was 
to keep for the benefit of the other parties, without 
charge of any kind to any person. 


The business affected did not belong to the union 
or its members, but to the defendants, who agreed 
voluntarily, of course, to employ and discharge 
workmen at the dictation of the union. The labor 
department of the industry was under the control 
of the union, for both employer and employed, 
abrogating their own rights, placed themselves un- 
der its command in that respect. This was a form 
of slavery, even if voluntarily submitted to, for 
whoever controls the means by which a man lives 
controls the man himself. Both the proprietors and 
the workmen seem to have walked under the yoke 
of the union without a protest. The employers 
could employ no one who was not a member of the 
union, and not even then unless he bore its pass 
card. They could have no apprentices. Even in an 
emergency and with the consent of their workmen 
they could not exceed the hours of labor prescribed 
by the union. A baster, however willing, could not 
sew on a button, and a presser, even if he wanted to, 
could not make a buttonhole. If a strong man, 
capable of working ten hours a day, wished to do 
so and his employers were. willing to pay him extra 
for the overtime, he could not without the written 
consent of the union. A qualified workman, not 
a member of the union, might be unwilling to 
join, yet he could not get work unless he did. If 
an employee wished to leave the union, he could 
not without losing his place. The employers could 


not hire non-union men who wished to work for 
them, nor have extra helpers in their business, and 
even the workmen themselves could not take ap- 
Employers were bound to abide by the 





prentices. 
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rules and regulations of the union and permit its | master and men from taking apprentices are signi- 
representatives to enter their shops at any and all | ficant as a clear violation of public policy, for they 
hours of the day and night for the purpose of | tend to prevent the training of youths into skilled 
inspection and enforcing the terms of the contract | workmen to the great disadvantage of the State. 
as well as the rules and regulations. 





could refuse to work during a “ sympathy strike” 
and paralyze the business without affecting the va- 
lidity of the agreement. They were bound to obey 
the rules and regulations of the union, whatever 
they might be, that were in force at any time during 
the year covered by the agreement. 

Thus master and men bound themselves by these 
remarkable stipulations made with a voluntary as- 
sociation, which had no pecuniary interest in the 
business, or in the labor of those employed. The 
labor of the employees belonged to themselves and 
they had a right to sell it to whom they chose 
and on such conditions as were mutually satisfac- 
tory. The business belonged to the defendants and 
they had the right to employ any man who was 
willing to work for them, but by this agreement an 
outsider intervened and compelled those who owned 
the business and those who did the work to sub- 
mit to its direction. As was said by the court be- 
low, the will of the employer “ was subjected by 
executory contract to an arbitrary domination 
which not only deprived” him “ of all freedom of 
action, but also crushed the rights and interests of 
all independent competition in the field of labor.” 


The manifest purpose of the contract was to pre- 
vent competition and create a monopoly of labor. 
A combination of capital, or labor, or, as in this 
case, of both, to prevent the free pursuit of any 
lawful business, trade or occupation is forbidden 
both by statute and the common law (Matter of 
Davies, 168 N. Y. 89; L. 1897, chap. 383, sec. 1). 
A labor+trust in restraint of free labor is opposed 
to sound public policy the same as a trust of capital 
in restraint of free production, and any agreement 
by which either object is sought to be accomplished 
is illegal and void. The contract in question was 
a combination-in the interest of monopoly to pre- 
vent the employment, as well as to compel the dis- 
charge of competent men who were willing to 
work. Its primary object was to create a monopoly 
to benefit the members of a single labor union by 
compelling the discharge of good men who wished 
to work but were too independent to join the union 
under compulsion, or, if they. were members already, 
by compelling them to remain such against their 
will. While there may have been other purposes, 
they were incidental to this main purpose, which 
runs through the contract from the first stipula- 
tion to the last. The agreement created an un- 
lawful combination or trust, because it monopolized 
the market by excluding from employment all who 
did not belong to this one union, and compelled 
the discharge of all in employment who would not 
join it. The means used was not persuasion, but 
coercion. The provisions which restrict both 


The employees | The stipulation permitting a strike without a griev- 


|ance, simply out of sympathy for those employed 


penwngyeeee was also illegal, for it tended to pro- 
| mote business paralysis throughout the country. 
| The employers would be compelled to suspend 


| work, not because their men were dissatisfied with 
| their own condition, but because they felt sorry for 
|others in a less fortunate condition, over which 
|their own employers had no control. In other 
| words, if workmen in California or in Russia struck, 
with or without just grounds, the party of the 
second part could strike also. 


This case is quite analogous to that of Curran v. 
Galen (162 N. Y. 33), which, as it is admitted, has 
not been overruled, but is still the law. The de- 
fense relied upon in that case to justify those who 
procured the discharge of a workman from employ- 
ment was an agreement between a brewers’ associa- 
tion and a labor union, “to the effect that all em- 
ployees of the brewery companies belonging to the 
Ale Brewers’ Association shall be members of the 
Brewery Workingmen’s Local Assembly, 1796, 
Knights of Labor, and that no employee should 
work for a longer period than four weeks without 
becoming a member.” It was ‘alleged that the 
plaintiff, a non-union employee, was retained by 
one of the brewery companies for more than four 
weeks after notice to become a member of the 
yinion, and that the defendants, as a committee of 
the union, without intent to injure the plaintiff, 
notified the company of such violation of the agree- 
ment, which led to his discharge. It was held 
that these facts constituted no defense, because the 
agreement was void as against public policy. The 
court said: “ Public policy and the interests of so- 
ciety favor the utmost freedom in the citizen to 
pursue his lawful trade or calling, and if the pur- 
pose of an organization or combination of work- 
ingmen be to impair or to restrict that freedom, and 
through contracts or arrangements with employers 
to coerce other workingmen to become members 
of the organization and to come under its rules and 
conditions, under the penalty of the loss of their 
position and of deprivation of employment, then that 
purpose seems clearly unlawful and militates against 
the spirit of our government and the nature of our 
institutions. The effectuation of such a purpose 
would conflict with that principle of public policy 
which prohibits monopolies and exclusive privileges. 
It would tend to deprive the public of the services 
of men in useful employments and capacities. It 
would, to use the language of Mr Justice Barrett 
in People ex rel. Gill v. Smith (5 N. Y., Cr. Rep., 
at p. 513), ‘impoverish and crush a citizen for no 
reason connected in the slightest degree with the 
advancement of wages or the maintenance of the 
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rate.’ Every citizen is deeply interested in the strici 
maintenance of the constitutional right freely to 
pursue a lawful avocation under conditions equal 
as to all, and to enjoy the fruits of his labor without 
the imposition of any condition not required for 
the general welfare of the community. The candid 
mind should shrink from the results of the opera- 
tion of the principle contended for here, for there 
would certainly be a compulsion or a fettering of 
the individual glaringly at variance with that free- 
dom in the pursuit of happiness which is believed 
to be guaranteed to all by the provisions of the 
fundamental law of the State. The sympathies, or 
the fellow feeling, which, as a social principle, un- 
derlies the association of workingmen for their 
common benefit are not consistent with a purpose 
to oppress the individual who prefers by single 
effort to gain his livelihood. If organization of 
workingmen is in line with good government it is 
because it is intended as a legitimate instrumen- 
tality to promote the common good of its members. 
If it militates against the general public interest, if 
its powers are directed towards the repression of 
individual freedom, upon what principle shall it be 
justified? * * * So far as a purpose appears 
from the defense set up to the complaint that no 
employee of a brewing company shall be allowed 
to work for a longer period than four weeks without 
becoming a member of the workingmen’s local as- 
sembly, and that a contract between the local as- 
sembly and the Ale Brewers’ Association shall be 
availed of to compel the discharge of the indepen- 
dent employee, it is in effect a threat to keep per- 
sons from working at the particular trade and to 
procure their dismissal from employment.” 


This long quotation is warranted by the strong 
reasoning which applies directly to the case in hand. 
I unite with Judge Gray in recognizing that case 
as a sound exposition of the law. I invoke its 
authority as controlling this appeal, for the facts 
of the two cases are so analogous that the same 
principle must govern both. If the agreement in 
that case was against public policy, what is to be 
said of the one before us? That agreement was 
held void because it required the discharge of work- 
men if they would not join a particular union, thus 
compelling them to join against their will. This 
agreement contains the same requirements, because 
the phrase “cease to employ” is merely a euphem- 
ism for the word “ discharge,” and in addition there 
are other provisions equally subversive of personal 
liberty and equally opposed to public policy. 

Would a court of equity enforce such an agree- 
ment by a decree for specific performance? Would 
it command the employer to discharge workmen 
simply because they refused to join the union? 
Would it restrain him from employing competcnt 
men because they were not members of the union? 
Would it restrain him or his employees from taking 
apprentices? Would it compel both master and 





man to obey the regulations of the union, whether 
reasonable or unreasonable? 

The promissory note sued upon is collateral se- 
curity for the faithful performance of the argeement 
by the employer, and a violation of any stipulation 
thereof, according to its terms, renders the note 
collectible. Will a court of law make the employer 
pay the note because he refused to discharge a com- 
petent man who would not join the union, or who 
resigned from the union, or refused to obey its 
rules and submit to its dictation? Will it permit 
a recovery thereon because non-union men were 
employed, or apprentices taken, or for a failure to 
comply with any one of the many stringent stipula- 
tions? I think that neither a court of equity nor a 
court of law should attempt to enforce the agree- 
ment, directly or indirectly, because it is utterly 
void as a flagrant violation of public policy. I vote 
for affirmance. 


Cutten, Ch. J.: Hatcut and WERNER, JJ., con- 
cur with Gxay, J.; Bartvett, J., concurs with 
Vann, J.; O’Brien, J., absent 

Ordered accordingly. 

———- 4 
THE,“ BROWN MEN” AND THE PRESIDENT. 





The bogie of the “ Yellow Peril” has been stalk- 
ing the land for sometime past, sending icy shivers 
into the boots of timorous citizens. It has been 
proclaimed that the Chinese coolies and the sons 
of Nippon were swarming to the Pacific coast in 
menacing numbers, and, by lowering the wages, 
crowding the laboring white class to the wall. 
Labor organizations, boards of trade, and pot-house 
politicians have formulated pronunciamentos, and 
scattered them broadcast over the country. It is 
pertinent to inquire the real conditions on the Paci- 
fic Coast. 

It is to be promised that the pronunciamentos, 
which have gone abroad, do not emanate from the 
rank and file of Californians, and Pacific Coast citi- 
zens, the opinion therein expressed are not shared 
by the better elements, the intelligent and thinking 
class of the Pacific slope. They are the emana- 
tions of a few hot-heads of labor organizations, 
and politicians who wish to “ stand in” with these 
organizations, which dominate the Pacific Coast to 
the detriment of the people and the prosperity of 
nearly all classes of business. While it is unques- 
tionably true that the lower class of coolies, and 
the less desirable subjects of the Mikado, do not 
all make ideal citizens; yet it is unquestionably true 
that they are fully as desirable, as a class, as much 
if not a-majority of the scum and off-fall from 
Europe landing on the Atlantic Coast. There are 
no anarchists or bomb-throwers amongst them. 
There may be thongs and highbinders, but there are 
no Mafia and “ black hand” amongst them. They 
are all industrious, and never become a public 
charge. They may have a passion for gambling and 
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smoking opium—many native-born Americans pos- 
sess the same weaknesses—but they are seldom 
embezzlers; they have some redeeming virtues as 
well as several damning vices. 

It cannot be denied that the Celestials are indus- 
trious and serviceable menials; but it is a perversion 
of fact to say they are “cheap” laborers. A good 
Chinese domestic commands from forty to sixty 
dollars a month, and will not work for less; and 
as ranch hands, the Chinese and Japanese fix the 
wage a little higher than the average white men 
of their class of labor demand. They raise, rather 
than lower, the wages. Ranchmen, depending 
upon hired help to save their crops of apricots,— 
which must be harvested at once when they are 
ready for gathering,—and other perishable crops, 
olives, almonds, peaches, oranges, lemons, etc., find 
the Chinese and Japanese laborers much more de- 
pendable than either the white or Mexican laborers 
—there is no negro help, to speak of, on the Paci- 
fic Coast. In the present condition and develop- 
ment of the Pacific Coast states, Chinese and Jap- 
anese laborers are a blessing rather than a menace 
and the work in these states could not be done 
without them. 


This bluster regarding the Chinese and Japanese 
being an evil menacing the prosperity of the 
country, or the future of labor, is all a tempest in 
a teapot, the spawn of a few blatant labor leaders 
and time-serving politicians, and not the deliberate 
opinion of intelligent and propertied citizens of the 
Pacific Coast. These same labor agitators are 
blatant demagogues, who dominate and prostitute 
the politics of the city of San Francisco, and, to 
alarge extent, of the Pacific Coast generally, and 
respectable politicians and political parties known 
to them, and the local papers give currency to their 
yvaporings, because the organization is one of the 
most unscrupulous and tyrannical entities that ever 
taised a vile head in free America—will stop at 
nothing to ruin a man or business which does nut 
submit to the whim of organized labor. “Murder, 
on more than one occasion, is believed to have been 
committed in San Francisco in furtherance of their 
diabolical object. 

The local atmosphere, the strength of the labor 
sentiment against and opposition to Chinese and 
Japanese immigration, is responsible, in a large 
Measure at least, for the recent, arbitrary ruling of 
the local immigration commissioner, who went to 
the length of excluding and ordering the deporta- 
tion of an American-born citizen of Chinese ances- 
try.. An appeal was taken, and the Supreme Court 
of the United States, by a divided court (Messrs. 
Justices Brewer, Peckham, and Day vigorously dis- 
senting), upheld the action. of the immigration 
Officer. This result is thought to be largely due to 
the fact that the attorney who undertook to look 
alter the interests of the deportee did so in such an 
tnskilful way as no to present the case to the court 





in a manner compelling a definitive determination 
of the question. 

This decision was made in the Ju Toy case, 
decided May 8th, of this year, which, strange to 
say, has received but very little comment or crit- 
icism at the hands of either the lay or the profes- 
sional press. But it is criticized in no uncertain 
terms by the well-known law writer and author 
James M. Kerr, in the new work called “ Kerr's 
Cyclopaedic Civil Code .of California,” just pub- 
lished, wherein is found a systematic treatment, 
from the legal stand-point, of the Chinese Exclu- 
sion Act, in which are collected all the statutes and 
all the decisions on the subject. The author of 
that work, in speaking of the Ju Toy case, says: 
“The majority opinion in the Ju Toy case (supra) 
is thought to be dangerous in the extreme, and 
indefensible on any legal principle. If the decision 
is justified by the language of the Federal statute — 
which is not conceded—the statute is unconstitu- 
tional and should be set aside. The decision seems 
to catch at the straw of insufficiency of the petition 
for habeas corpys, but even this defect will not 
justify so revoluntionary a decision,— which places * 
not only the liberty but the dearest interest and 
most sacred rights an American citizen can have 
in the hands of an inferior executive officer who 
is not presumed to be, and in fact never is, a 
person learned in the law, but drawn as a matter 
of fact from the walks of political life. In matters 
involving any of the inalienable rights of a citizen, 
he has a right to their trial and determination by 
the judicial department of the government, and any 
statute which seeks to make any executive act a 
“ trial,” and determinative of the rights of the citi- 
zen, is an infringement on the rights of the Federal 
judiciary, as well as violative of the rights of the 
citizen, and is thought to be unconstitutional.” 

G. E. WARNER. 
———>———_ 


LEGISLATIVE ALTERATION OF CONTRACT 
RELATIONS AMONG STOCKHOLDERS. 





The case of Dartmouth College v. Wood- 
ward (4 Wheat. 518), while it decided that 
the charter of a private corporation consti- 


tutes a contract beyond the power of a State 
to impair, nevertheless did not analyze that con- 
tract, nor point out its parties. Three distinct sets 
of contractual relations might have been regarded 
by that court as the basis of their decision, namely: 
(1) A contract between the State and the incorpora- 
tions; (2) The contract of the incorporators among 
themselves; (3) The contracts of trust created by 
donors to the college, as these donations necessarily 
involved reliance on the charter-granted rights. Of 
these three contracts, the first two were involved in 
the formation of business corporations, and, in 
construing clauses which reserved a right to amend 
or repeal, the courts soon differed as to whether 
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such clauses applied to the contract between the | (Zabriskie v. Hackensack R’y, 18 N. J. Esq. 178, 
State and the incorporators, or whether they ap-| 191, 192). Possibly the frank recognition in such 
plied to the mutual agreements of the incorporators | cases as Hinckley v. Schwarzchild Co. (supra), 
as well. that the New Jersey doctrine rests on a better basis 
The recent case of Hinckley v. Schwarzchild Co. | of principle, may lead to a solution of the conflict 
(34 N. Y. Law J., 89 App. Div.) illustrates a tend-| over the extent of the power to amend.—(Yale 
ency in New York to extend the scope of such a| Law Journal, November, 1905.) 
clause and allow the legislature to alter very con- + 
siderably the inter-relations of shareholders. Here | 
it was held that the statute of 1901 (chap. 354), 
dispensing with the previous requirement of unani- | 
mous consent for the issuance of preferred stock | : : fi 
in a corporation, and allowing such issuance on a | The extent fo which the law will permit the 


two-thirds vote of the stockholders, applies to pre- | ee, yBgr diy ge gpd 


. existing corporations, impairs no contract or vested | So f ti § civil 4 
P - 6 ee :. | 90 far as execution of civil process was concern 
right of a protesting minority shareholder, and is P = Bes. 


° : é : 
a valid exercise of the power reserved by the con- | a man’s dwelling was literally his castle, and no 


stitution to alter or repeal charters of corporations. | one might enter against his will. The immunity 
thus conferred, however, was restricted to the mem- 


The decision is expressly based on authority rather 
4 J ° bers of the household and permanent lodgers, and 


nce principle. did not extend to strangers and visitors within the 
house (Foster’s Crown Laws, 320; Oystead v. Shed, 
1816, 13 Mass. 520). In criminal process the in- 
violacy of the dwelling was forced to give way 
before those in possession of the “ King’s Keys,” 
under certain well-defined conditions. An officer 
without a warrant, or even a private person, was 
justified in breaking down doors while in pursuit 
of one known to have committed a treason or a 
felony or to have given a dangerous wound. And 
so an officer might enter in case of felony or where 
an affray or breach of the peace is made in the view 

This line of authority seems to place no limit on | or hearing of an officer, or where one, arrested for 
the reserved power to amend, save where injury to | any cause, afterward escapes and takes refuge in 
property rights will clearly result from the amend-| 4 pouse (2 Hawkins P. C. c. 14; 2 Hale P. C. 92). 
ment. Thus an amendment giving municipalities} With these exceptions the general rule was that 
preference over the stockholders of a railroad in| no one might break in doors without a warrant 
the distribution of its assets on dissolution was | jcgcued by a justice of the peace upon probable cause 
held not within the reserved power, in Hill v.| anq supported by oath (2 Burns Justice, 348; 2 
Glasgow R’y (41 Fed., 610, C. C.). Hale P. C. 88, 96; McLennon v. Richardson, Mass. 
_An opposing line of decisions holds that the | 1860, 15 Gray, 74). The power of an officer armed 
puter to amend is reserved solely for the benefit | with a proper warrant was in turn limited by 
of the State, and that amendments are not valid |establishing certain prerequisites that had to be 
under this power if they alter the mutual contract | observed before a forcible entry could be made, 
of the shareholders without serving some clearly | viz., demand of entrance and refusal (Semayne’s 
public purpose. The power to amend should cer- | Case, 1604, 5 Co. Rep. 91; but see Hawkins v. Com- 
tainly be limited to amendments pertinent to the | monwealth, Ky. 1854, 14 B. Monroe, 395); disclosure 
business and objects for which the corporation was | of the contents of the warrant (2 Hale P. C. 116; 
organized (Blatchford v. Ross, 54 Barb. 42). A law| Drennon v. People. etc., 1882, 10 Mich. 169); some 
altering the voting power of the shareholders in| proof of the officer being such (State v. Green, 1877, 
a corporation, and so impairing their control over | 66 Mo. 631); and in case of an unknown officer, 


FORCIBLE ENTRY OF HOUSES BY OFFICER 
WITHOUT WARRANT. 








This case seems to go further than the case of 
Payson v. Withers (5 Biss. 269), in which it was 

held that a_ charter fixing the capital stock of a 
’ corporation at $1,000,000 and providing for its in- 
crease to not over $5,000,000, at the discretion of the 
stockholders, might be amended by statute so as to 
authorize the board of directors to increase the 
capital stock at their discretion, and that such an 
amendment did not release a prior subscription to 
the stock. This holding was indorsed in Payson 
v. Stoever (2 Dill. 427). 


their own enterprise, would clearly be unconstitu- | production of the warrant (2 Hawkins P. C. chap. | 


tional (State v. Greer, 78 Mo. 188). In New Jersey, | 13, sec. 28; State v. Curtis, N. C. 1789, 11 Haywood, 
the view that the object of the reserved power was|47r). Where the object of the entry was to 
to give the majority of the corporators control over | effect the arrest of one under probable sus- 
the minority, with the consent of the Legislature, | picion merely or to search for stolen goods or for 
has never been adopted. There the Legislature | evidences of crime there was no authority for an 
may, within limits, impose alterations deemed neces- | officer breaking without a warrant. Nor in this 
sary for the public good, but cannot otherwise | respect would a general warrant to search for felons 
permit alterations in the contract among the stock-| or for stolen goods afford any protection to the 
holders without the consent of all parties thereto’ officer (2 Hale P. C. 114; Chitty Crim. Law, 23 
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§-7). Although general search warrants were em- 
ployed in England for a time, they were very gen- 
gally discredited and received their death blow by 
at of Parliament after the decision of Money v. 
Leach (1765, 11 State Trials, 307, 321; 1 Chitty 
Crim. Law, 66; 2 Burns Justice, 348). In this 
country they are prohibited by the fourth amend- 
ment to the Federal Constitution and by special 
provisions in many of the State constitutions. 

In a recent case in New York where an injunc- 
tion was asked against the police commissioner, it 
was sought to justify the breaking into and wreck- 
ing of a club house on suspicion that gambling was 
going on therein, by citing section 315 of the City 
Charter, which empowered the police “to carefully 
inspect and observe * * * all licensed places 
and gambling houses * * * and to repress or 
restrain all unlawful and disorderly conduct or prac- 
tices therein.” The court held that this did not 
confer a right to enter by force without a warrant. 
The right of inspection conferred must be exercised 
peaceably and will not justify a breaking in of doors 
tpon mere suspicion. In this respect section 318 
of the charter purporting to empower the police to 
eter without a warrant upon the written report 


‘of two householders that there is good ground for 


believing it to be a gambling house is contrary to 
the Bill of Rights and void (Phelps v. McAdoo, 
1905, 94 N. Y. Supp. 265). An officer cannot at 
his pleasure enter and inspect a private house even 
though it be under suspicion as a disorderly house 
(People v. Glennon, 1905, 175 N. Y. 45), and in 
the case of licensed places the right to forcibly 
eter is limited to cases of misdemeanors com- 
mitted in his presence and felonies.—(Columbia Law 
Review, December, 1905.) 


—_————-4-—— 
Hotes of Cases. 





(Shipping — Liability of Owner for Torts of Mas- | 


ter— Exemplary Damages.)—In Pacific Packing & 
Navigation ‘Co. v. Fielding, decided by the United 
States Circuit Court of Appeals, Ninth Circuit, in 


| In Lake Shore, etc., R’y v. Prentice (147 U. S. 101, 
| 13 Sup. Ct. 261, 37 L. Ed. 97) the Supreme Court 
had before it a very aggravated case of the illegal, 
| wanton and oppressive arrest of a passenger by the 
|conductor of a railway train. In that case, as in 
this, the wrongful acts were in no way authorized 
‘or ratified by the defendant corporation. The Su- 
|preme Court there referred to the conflict of author- 
ity in the various States upon the question, and held 
that, inasmuch as it is one of general jurisprudence, 
the federal courts, in the absence of an express 
statute regulating the subject, must exercise their 
own judgment, uncontrolled by the decisions of the 
courts of the several States, and, after giving the 
case very careful consideration, came to the conclu- 
sion that, for such wrongful acts of a conductor of 
one of its trains, not authorized or ratified, a rail- 
road company is not liable to exemplary or punitive 
damages. In the course of its opinion the court 
said: 


“Exemplary or punitive damages being awarded, 
not by way of compensation to the sufferer, but by 
way of punishment of the offender, and as a warn- 
ing to others, can only be awarded against one who 
has participated in the offense. A principal, there- 
fore, though, of course, liable to make compensation 
for injuries done by his agent within the scope of 
his employment, cannot be held liable for exemplary 
or punitive damages, merely by reason of wanton, 
oppressive or malicious intent on the part of the 
agent. This is clearly shown by the judgment of 
this court in the case of The Amiable Nancy (3 
Wheat. 546, 4 L. Ed. 456).” 


That was a libel in admiralty by the owner, mas- 
ter, supercargo and crew of a neutral vessel against 
the owners of an American privateer, for illegally 
and wantonly seizing and plundering the neutral 
vessel and maltreating her officers and crew, and the 
| court, in disposing of that case, speaking through 
| Mr. Justice Story, said: 


“Upon the facts disclosed in the evidence, this 
must be pronounced a case of gross and wanton 
| outrage, without any just provocation or excuse. 
| Under such circumstances, the honor of the country 


February, 1905 (136 Fed. 577), it was held that 4\ and the duty of the court equally require that a 


ep retion owner of a vessel cannot be subjected | jist compensation should be made to the unoffend- 
to punitive damages because of the unlawful, op-| 





pressive and malicious action of the master in im- 
pPtisoning a member of the crew while at sea, which 
ation was not authorized nor ratified by the corpora- 
tion. The court said in part: 


There is much conflict in the decisions of the 
courts of the various States in respect to the lia- 
bility of a corporation in punitive damages for the 
Wanton or oppressive conduct of its officers or 
agents, done without its consent or ratification. 

In the present case the bill of exceptions states, 


among other things, that no evidence was given tend- | 


ing to show that the defendant corporation ever 
authorized the master to commit any of the acts 
complained of, or ever in any manner ratified them. 


|ing neutrals for all the injuries and losses. actually 
| sustained by them. And if this were a suit against 
|the original wrongdoers, it might be proper to go 
|yet farther, and visit upon them, in the shape of 
| exemplary damages, the proper punishment which 
| belongs to such lawless misconduct. But it is to be 
considered that this is a suit against the owners 
of the privateer, upon whom the law has, from mo- 
tives of policy, devolved a responsibility for the 
conduct of the officers and crew employed by them, 
and yet, from the nature of the service, they can 
scarcely ever be able to secure to themselves an 
adequate indemnity in cases of loss. They are inno- 
cent of the demerit of this transaction, having 
neither directed it, nor countenanced it, nor partici- 
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pated in it in the slightest degree. Under such cir-| We are of the opinion that, upon the facts here 
cumstances, we are of the opinion that they are! appearing, the plaintiff in error is not liable in puni- 
bound to repair all the real injuries and personal tive damages for the acts of the master complained 
wrongs sustained by the libelants, but they are not of. 

bound to the extent of of vindictive damages.” 

The Supreme Court, in the case of Lake Shore, 
etc., R’y v. Prentice (supra), also quoted with ap- 
proval the language of Judge Martin, in Keene v. | Massachusetts, Suffolk, in May, 1905 (74 N. E. 255), 
Lizardi (8 La. 26, 33) : . |it was held that Statutes 1903, page 507, chapter 473, 

“It is true, juries sometimes very properly give of Massachusetts, requiring owners of automobiles 
what is called ‘smart money.’ They are often war-|to have the same registered, and that the registered 


ranted in giving vindictive damages as a punishment | number or mark shall be displayed thereon by Arabic 
inflicted for outrageous conduct. But this is only| nymerals not less than four inches long, was a 


justifiable in an action against the wrongdoer, and proper exercise of the State’s police power. The 
not against persons who, on account of their rela-| court said in part: 
tion to the offender, are only consequentially liable | . ‘ , 
for his acts, as the principal is responsible for the r Lowa apr begets — sd on ehh en ge 
acts of his factor or agent ”"— adding, also, a large | range Ine the exestioe of the police oe, 2 ee 
SRINE ai atleee Aecininns to the enme elect. late the driving of automobiles and motor cycles 
The case of Denver & Rio Grande R’y v. Harris | °" the public wae of the commonwealth. They 
(122 U. S. 507, 7 Sup. Ct. 1286, 30 L. Ed. 1146) was | are capable of being driven and are apt to be driven 
also referred to by the court in Lake Shore, etc., R’y | ot such 2 Ligh rete of spend, and nat — ay, driven 
v. Prentice (supra), where a railroad’ corporation ate so dangerous as to make some reguistion — 
was held liable in punitive damages for the acts of aoty Sor te enfety “ ome persons au te pulls 
its agents and employees upon a record which ways. (In this connection, ese Com. v. stodder, " 
showed that the company, by an armed force of Cush. 562, 570, 48 Am. Dec. 679.) Nothing in the 
several hundred men, acting as its agents and em- wt See tome calied seco — we m is Pie’ x 
ployees, and organized and commanded by its vice- proper exercise of this ey This act being 
president and assistant general manager, attacked passed Oy the General Const, _ - peeety = 
with deadly weapons the agents and employees of wonstiier whether - aummnwteet similis mead ve sas 
another company in possession of a railroad, and passed by a city, - which aa decision in 8 
forcibly drove them out, and in so doing fired upon County Court of Tiinols (City of Citieago v. Benkay 
and injured one of them, who was held not limited | ar im. App. 94), the case that eosms to haw 
to compensatory damages, but might recover puni-| inspired the defendant’s argument made here. 
tive damages also, “not,” as said by the court in| 
Lake Shore, etc., R’y Co. v. Prentice, “because any| Payment — Receipt — Duress —In Earle v. Berry, 
evil intent on the part of the agents of the defendant | ‘ecided by the Supreme Court of Rhode Island in 
corporation could of itself make the corporation| May. 1905 (61 Atl. 671), it was held that a mere 
responsible for exemplary or punitive damages, but threat to withhold payment of a debt, except on the 
upon the single ground that the evidence clearly | giving of a receipt that the amount paid was all that 
showed that the corporation, by its governing offi-| Was due, is not duress. The court said in part: 
cers, participated in and directed all that was 
planned and done;” the court adding, in Lake! equitable conduct as is charged by the plaintiff in 
Shore, etc., R’y v. Prentice: this case is clearly made by Cooley, J., in Hackley v. 
“The president and general manager, or, in his| Headley (45 Mich. 560, 8 N. W. 511), where it is 
absence, the vice-president in his place, actually | held that “refusal, on demand, to pay a debt that is 
wielding the whole executive power of the corpora-| due, thereby forcing the creditor to receipt in full 
tion, may well be treated as so far representing the | for only a partial payment, does not constitute duress 
corporation and identified with it that any wanton, | if the debtor has done nothing unlawful to cause the 
malicious or oppressive intent of his, in doing) financial embarrassment which compelled him to 


wrongful acts in behalf of the corporation to the| submit to the extortion.” The opinion cites and 


injury of others, may be treated as the intent of the) analyzes the following cases: Astley v. Reynolds (2 
corporation itself.” Str. 915), Smith v. Bromley (Doug. 696), Ashmole 

It is contended that this principle is applicable to| v. Wainwright (2 Q. B. 837), Harmony v. Bingham 
the master of a ship at sea, who is -for the time! (12 N. Y. 99, 62 Am. Dec. 142), Scholey v. Mumford 
being in the sole and absolute command of the ship! (60 N. Y. 498), Chase v. Dwinal (7 Me. 134, 20 Am. 
and of everybody in it, but we do not feel justified | Dec. 352), Shaw v. Woodcock (7 B. & C. 73), Nel- 
in so extending it, especially in view of the decision| son v. Suddarth (1 Hen. & M. 350), White v. Heyl- 
of the Supreme Court in the case of The Amiable | man (34 Pa. 142), Sasportas v. Jennings (1 Bay 
Nancy (3 Wheat. 546, 4 L. Ed. 456), the doctrine of | 470), Collins v. Westbury (2 Bay 211, 1 Am. Dec. 
which case was expressly approved in Lake Shore.| 643), Crawford v. Cato (22.Ga. 594), Chandler v. 
etc., R’y Co. v. Prentice (supra). Sanger (114 Mass. 364, 19 Am. Rep. 367), Spaids v. 


(Automobiles — Regulation.)— In Commonwealth 
v. Boyd. decided by the Supreme Judicial Court of 





The discrimination between duress and such in- 
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Barrett (57 Ill. 289, 11 Am. Rep. 10), Bates v. Ins. 
Co. (3 Johns. Cas. 238), Beckwith v. Frisbie (32 Vt. 
550), Adams v. Reeves (68 N. C. 134, 12 Am. Rep. 
627), Briggs v. Lewiston (29 Me. 472), Grim v. School 


District (57 Pa. 433, 98 Am. Dec. 237), First Nat. | 


Bank v. Watkins (21 Mich. 483), Skeate v. Beale (11 
Ad. & El. 983), Preston v. Boston (12 Pick. 14), 
Wilcox v. Howland (23 Pick. 167), and continues: 
“Many other cases might be cited, but it is wholly 
unnecessary. We have examined all to which our 
attention has been directed, and none is more favor- 
able to the plaintiff’s case than those above referred 
to. Some of them are much less so,” citing Atlee v. 
Backhouse (3 M. & W. 633), Hall v. Shultz (4 Johns 
240, 4 Am. Dec. 270), Silliman v. United States (101 
U. S. 465, 25 L. ed. 987), and sums up the case as 
follows: “In‘ what did the alleged duress consist 
in the present case? Merely in this: That the 
debtors refused to pay on demand a debt already 
due, though the plaintiff was in great need of the 
money, and might be financially ruined in case he 
failed to obtain it. It is not pretended that Hackley 
and Mr. Gorman had done anything to bring Headley 
to the condition which made this money so important 
to him at this very time, or that they were in any 
manner responsible for his pecuniary embarrassment, 
except as they failed to pay this demand. The 
duress, then, is to be found exclusively in their fail- 
wre to meet promptly their pecuniary obligation. 
But this, according to the plaintiff’s claim, would 
have constituted no duress whatever if he had not 
happened to be in pecuniary straits, and the validity 
of negotiations, according to this claim, must be de- 
termined, not by the defendant’s conduct, but by the 
plaintiff's necessities. The same contract which 
would be valid if made with a man easy in his cir- 
cumstances becomes invalid when the contracting 
party is pressed with the necessity of immediately 
meeting his bank paper. But this would be a most 
dangerous as well as a most unequal doctrine, and, 
if accepted, no one could well know when he would 
be safe in dealing on the ordinary terms of negotia- 
tion with a party who professed to be in great need.” 
In Silliman v. United States (supra) the owners 
of certain barges which were employed by the 
quartermaster’s department claimed that they were 
forced by duress of their property to sign new 
charter parties at a reduced rate, but the court held 
that neither the forcible retention of the barges nor 
the refusal to pay the compensation agreed upon 
constituted duress. Harlan, J., says: “ They yielded 
to the threat or demand of the department, solely 
because they required or supposed they required 
money for the conduct of their business or to meet 
their pecuniary obligations to others. * * * We 
are aware of no authority in the text books or in the 
adjudged cases to justify us in holding that the last 
charter parties were executed under duress. There 
is present no element of duress in the legal accepta- 
tion of that word. The hardships of peculiar cases 
Should not induce the courts to disregard the long- 
settled rules of law.” 


WEDDING-DAY ANNIVERSARY. 





*Tis two and thirty years to-day, 

Since heart and hand we joined together, 
To sail adown the voyage of life 

In sunny and in cloudy weather. 


Those years have been a pleasing dream, 
So full of hope and love and joy — 
For we have acted well our part, 
And always loved without alloy. 


*Tis sweet to dwell upon the past — 
Our wedded life, so faithful, true, 

And to recount the happy years 
That number now, just thirty-two. 


And when the good and gracious Giver, 
Shall summon us to realms above, 

I’m sure that in the heavenly sphere 
Our souls will still be joined in love. 


There will we dwell in tranquil peace — 
Freed from the world’s disturbing mood — 
And we shall then divinely know 
That earthly trials were for our good. 
— JoHN FREEMAN BAKER. 
+ 


Bew Books and Rew Editions. 


Wills on Circumstantial Evidence. Edited by his 
son, Sir Alfred Wills, Knight. With American 
Notes by Geo. E. Beers and Arthur L. Corbin. 
Boston: The Boston Book Company, 1905. 








“Wills on Circumstantial Evidence” was orig- 
inally published in 1838. It has been for nearly 
half a century one of the most frequently quoted 
text-books on the subject of which it treats, of any 
ever published, and deservedly so, for there are few 
better or more authoritative. In the present edi- 
tion the English text is preserved intact, the Ameri- 
can notes following at the end of each chapter. 
These are, on the whole, very satisfactory, and 
some of them are exceptionally full and valuable. 
Mr. Beers, who originally undertook the work, 
was prevented from completing it by reason of 
professional engagements, and was assisted by Mr. 
Arthur L. Corbin, assistant professor in Yale Law 
School. In its present form, “ Wills on Circum- 
stantial Evidence” is certain to prove more than 
| ever valuable to the profession in America. 


Fire Insurance. By George A. Clement. Vol. 2. 
New York: Baker, Voorhis & Co., 1905. 

The issuing of this volume completes the arduous 
task which the author set out to accomplish. We 
have no hesitation in saying that it is one of the 
clearest and most useful treatises on the subject of 
fire insurance yet issued. Volume 1 treated of in- 
| surance as a valid contract in the event of fire, and 
| of the adjustment of claims thereunder. Volume 2 
‘treats of it as a void contract, as affected by con- 
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struction, waiver or estoppel. The great merit of 
Mr. Clement’s work is found in the fact that it re- 
duces the various subjects to a system of rules as 
formulated by the courts. As far as possible these 
judicial pronouncements have been brought into 
harmony, so that it is possible for anyone to com- 
pare and combine the rules under any special pro- 
vision or condition, as specifically affected by waiver 
or estoppel, with the difference in language and 
opinions. The plan and scope of the work have 
heretofore been referred to and commended in these 
columns, and the appearance of the second and 
concluding volume but confirms the opinion of the 
work already formed. Few more practically valu- 
able books on fire insurance, to which this is con- 
clusively devoted, have been published anywhere. 


Brief Making and the Use of Law Books. By 
Wm. M. Lile, Henry S. Redfield, Eugene Warm- 
baugh, Alfred F. Mason and James E. Wheeler. 
Edited by Nathan Abbott, Dean of the Leland 
Stamford, Jr., 
Paul: West Publishing Company, 1905. 

The avowed purpose of this volume is to give 
the student and young practitioner a working 
knowledge of the depositions of the law, with prac- 
tical suggestions as to the method of looking up 


authorities and properly presenting his case to the | 
court, thereby supplementing the work of the law | 


schools as to better enabling them to respond to 


the demands of the bench and bar in the direction | 


of the better practical equipment of their graduates. 
An examination of the work convinces us that it 
is well adapted to serve the purpose. Mr. Red- 
field’s article on the “ Brief on Appeal” is excel- 
lently arrayed and thoroughly practical. Mr. 
Wambaugh has written on the topic “ How to Use 


University School of Law. St. 


up of the contributions of forty specialists from all 
parts of the country, each reviewing the year's 
progress in his particular field. Notable articles 
are those of Dr. C. E. Merriam, professor of po- 
litical science at Chicago university, who reviews 
legislation relating to State government, law- 
making and elections; of Dr. Charles V. Chapin, 
superintendent of public health, Providence, R. L., 
who discusses public health and safety regulations; 
of E. Dana Durand, of the United States Bureau of 
| Corporations, who writes on corporation laws; of 
| Dr. John A. Fairlie, professor of administrative law 
| at the University of Michigan, and Dr. Delos F. 

Wilcox, secretary of the Civic Club of Grand 

Rapids, who write on municipal government; of 

Prof. Frank A. Fetter, of Cornell University, on 
| taxation; of Dr. Adna F. Weber, chief statistician 
| of the New York State Department of Labor, on 
‘labor legislation; and of Dr. W. D. Bigelow, of the 
United States Bureau of Chemistry, on food 
adulteration. , 

The “ Yearbook” thus furnishes a complete and 
| practical guide to American legislation, most useful 
|to publicists, legislators, executives and others in- 
terested in any specific movement or in the general 
'trend of legislation. 


—_————_4 —__— 
Literary Aotes. 








Very interesting indeed is it to know that Lydia 
Ann Jocelyn, who, together with Nathan J. Cuffee, 
|has written “Lords of the Soil,” is a direct de- 
| scendant of Captain Lawrence of “ Don’t give up 
|the ship” fame. From her great grandmother, who 
| was fifteen years old at the time of the Revolution, 
| she gained much information concerning colonial 





Decisions and Statutes;” Mr. Mason on “American | times. Her great-great-grandfather on the maternal 
Law Publications,” and Mr. Wheeler on “ How to | side was an officer in the English army, serving 
Find the Law.” Mr. Lisle contributes a brief in-|im the French and Indian war with General Israel 
troduction. The work, if carefully studied, cannot | Putnam, on Lake Champlain and in the Canadas. 
fail to be of material assistance to the young and | This great-great-grandfather being captured by the 
inexperienced practitioner in wrestling with his | Indians was forced to run the gauntlet, and, though 


earliest practical problems. 


Yearbook of Legislation. 


The latest “ Yearbook of Legislation” contains | 
the three annual legislation bulletins issued by the | 


New York State Library. 


The first of these is a digest of governors’ mes- | 
sages including related topics in the President’s | 


message. Important recommendations are briefly 
digested and topically arranged so that the trend 
of executive recommendation on current problems 
may be easily ascertained. 

The second bulletin is the index of legislation, 
briefly indexing or summarizing 2,190 laws and 
constitutional amendments. This and the preceding 
bulletin are classified in the same way so that ref- 
ence from one to the other is facilitated. 

The third bulletin is a review of legislation made 





terribly maimed, was not killed. He was afterwards 

| awarded the gauntlet belt which rendered the wearer 
|immune from savage attacks. What wonder with 
|such blood in her veins that Mrs. Jocelyn is able 
to write one of the most fascinating stories pub- 
| lished since the days of J. Fenimore Cooper. 


A distinct Christmas flavor found in Lippincott’s 
Magazine for December adds to the general interest 
which is never lacking. This is a season of happi- 
ness, and Lippincott’s is happy too. Jolliness, 
humor, and pathos are there, but the deeper 
tragedies of life have no place in this issue. The 
opening novelette, “Of the Lion’s Breed,” is by 
Grace MacGowan Cooke in collaboration with 


Vond Reed; and it is good enough to indicate the 
quality of the seven shorter stories which follow. 
It is a picturesque romance of the coal fields, 
strongly dramatic, yet treated with the utmost 
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simplicity. ‘‘ Josiah Allen’s Wife” calls her amus- 
ing contribution “‘The Last Straw.” This may 
prove illuminative to husbands. Mrs. I. Zangwill, 
who still writes under her maiden name, E. Ayrton, 
is the author of “ Don Cupid,” a sweet child sketch 
with a grown-up love interest. An automobile 
facing story by Ralph Henry Barbour, called “ Vic- 
tory with Honor,” abounds in humorous situations 
and lively dialogue. “A Studio Mouse,” is a clever 
tale of artistic life among the “ cliff dwellers.” In 
it the Mouse (Georgia Knox) describes a courtship 
which threatens to cut off its source of supplies. 
Seumas MacManus, the Irish humorist, tells ‘““ How 
Condy Dhu Raised the Devil,” and makes it super- 
latively funny. Ella Middleton Tytout’s story, “A 
Moment of Confidence,” shows two pictures of the 
fireside,— which cynics try to make us believe is 
obsolete,— very real human pictures, complete in 
contrast. “ The Wildwood Limited” is a story of 
a locomotive engineer, by Cy Warman, whose name | 
in the line he has chosen has few equals. This tale 
will be especially enjoyed by railroad men. Marion 
Harland once spent Christmas in Beth-lehem of | 
Judea. She describes the Christmas ceremonies in | 
the Church, which is built on the site of the manger 
where Christ was born, and gives much interesting 
news of the town, in her paper in the Christmas 





by Paul M. Pearson supplies up-to-date information 
on this live subject; and Wimer Bedford, a veteran, 
writes an anecdotic article on “Some Generals of 
the Civil War.” This will be followed by a second 
paper of further reminiscences. Christmas poems 
by Charles Hanson Towne and Clinton Scollard 
mark the glad season. 


Volume II of Professor Smyth’s edition of “‘ The 
Writings of Benjamin Franklin” contains, among 
a large number of articles and letters by Franklin, 
these matters of special interest: (a) “The 
Dogood Papers” from the New England Courant 
— fourteen articles now for the first time reprinted. 
They were written in Franklin’s youth and are very 
temarkable. (b) Franklin’s contribution to the 
Pennsylvania Gazette. (c) Prefaces to “ Poor Rich- 
ard.” (d) A recently discovered MS. by Franklin 
concerning “‘The State of the British Plantations 
in America,” written in 1731-2, and containing re- 
markable predictions of the future of the colonies. 
The Macmillan Company is publishing this limited 
library edition of Franklin’s writings at the rate of 
a volume a month. 


The Macmillan Company announces the following 
few editions; the third of W. S. Harwood’s book 
on the work of Luther Burbank, “ New Creations 
in Plant Life;” the second of Mr. E. V. Lucas’s “A 
Wanderer in Holland;” the second of “ Rational 
Living” by Dr. Henry C. King, President of Ober- 
lin; the third of “The Fair Maid of Graystones ” 
by Beulah Marie Dix; and the fourth of Mr. Marion 
Crawford’s new novel, “ Fair Margaret.” 





“Lord Randolph Churchill,” the biography in 


two volumes by his son, Winston Spencer 
Churchill; ‘“ Pre-Raphaelitism and the Pre- 
Raphaelite Brotherhood” by William Holman 


Hunt; and “The Portreeve” by Eden Phillpotts, 
are the most important new books announced by 
The Macmillan Company for issue in January. 


Mr. R. Talbot Kelly’s volume on “‘ Burma;” just 
published by The Macmillan Company, is especially 
notable for the splendor and richness of its illus- 
trations. The seventy-five full-page reproductions 
in color of Mr. Kelly’s pictures show not only the 
places of interest in Burma which the tourist sees, 
but also the scenery and the conditions of life far 
away from the beaten path. His travels in Burma 
took him over some 3,500 miles of country, and 
enabled him to write a volume about it which re- 
veals one of the most picturesque regions of the 
world at the present time as it appeared to the 
eye of a cultivated artist. 


The well-known Globe library has received a 
notable addition by the inclusion of “The Diary 
of Samuel Pepys,” with a preface, introduction, and 
notes by Mr. G. Gregory Smith. It will be wel- 
come news indeed to a great many readers of the 
older literature to know that a complete Pepys can 
now be obtained in a single volume. The text 
chosen is that of Lord Braybrooke’s fourth and 
fifth editions published in 1854, and the editor 
furnishes sound reasons for the selection of this 
issue in preference to the fuller texts that have 
appeared in later years. ‘“‘ The Diary,” writes Mr. 
Smith, “is one of those books which are taken for 
sheer enjoyment of the page, without thought of 
picking up information about the fire, or Lady 
Castlemaine, or Mr. Povy.” 


The December Arena closes the thirty-fourth 
volume of this standard review with an exception- 
ally strong and attractive table of contents. The 
opening paper entitled “ Uncle Sam’s Romance 
with Science and the Soil” has been prepared for 
The Arena by its Washington correspondent, Mr. 
Frank Vrooman. It deals with the important work 
of the agricultural department of the government 
in aiding the farmers and increasing the national 
wealth. The paper is as fascinating as it is in- 
structive. In “ Dominant Trusts and Corporations 
of Colorado” the Hon. J. Warner Mills furnishes 
another of his startling papers dealing with corpo- 
rate aggressions that are destructive to the princi- 
ples of democratic government. Another striking 
feature of this issue is found in the four full-page, 
original cartoons, drawn for The Arena by Garnet 
Warren, and dealing with the dollar-worship of the 
age. The cartoons are accompanied by a powerful 
editorial by Mr. Flower, entitled “ Lest We Forget.” 
“The Reign of Graft in Milwaukee,” by Duane 
Mowry, a graphic pen-picture of the corruption 
that has been recently brought to light, is another 
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feature of general interest. “ Economics of Moses,” Messrs. Dodd, Mead & Company have issued an 


by President George McA. Miller, Ph. D., is a 
strong and thoughtful paper which will appeal to 
religious men and women who are in sympathy 
with social reform. “ DeMar: A Cartoonist of 
Contemporaneous History” is a graphic pen- 
picture of the versatile caricaturist of the Philadel- 
phia Record. The sketch is accompanied by a full- 
page portrait of Mr. DeMar and a number of re- 
productions of his best drawings. ‘“‘ General San 
Martin: The Washington of South America” is a 
brief but graphic picture of the great South Ameri- 
can liberator. It is beautifully illustrated. “‘ The 
Evolution of Marriage Ideals” is a striking and in 
many respects startling historical review of marriage 
by Theodore Schroeder. In this number “ The 
Arena” also begins a series of papers on the lead- 
ing representatives of progressive democracy and 
municipal progress in America. The opening paper 
deals with the life and work of Mayor Johnson of 
Cleveland. It has been prepared by Professor E. 
W. Bemis. There are two capital short stories in 
the issue, and among the art features are fine full- 
page portraits of Tolstoi in his prime and Mayor 
Johnson of Cleveland and an admirable repro- 
duction of Mr. Elwell’s famous statue, ‘“ Egypt 
Awakening.” Mr. Flower discusses “Count Tol- 
stoi on the Land Question” at length. He also 
has an extremely interesting paper on “ Our Latest 
and Greatest Social Vision,” a study of Joaquin 
Miller’s “The Building of the City Beautiful.” 
There are also a score or more of brief editorials 
in the department of the “ Mirror of the Present” 
and several admirable book-reviews. Altogether, 
the number is an exceptionally interesting and 
attractive issue. 


The International Studio for January contains an 
article on “ The Tonal School of America” by Mrs. 
Clara Ruge, fully illustrated from the paintings of 
Henry Ranger, Louis Paul Dessar, F. Ballard Wil- 
liams, Paul Dougherty and others. Under the title 
“Nature’s Aid to Design” appears an introductory 
article to a series of photographic reproductions 
of flowers adapted for the use of decorators, de- 
signers and art students. The paintings of Eliza- 
beth Nourse, an American artist, are described with 
illustrations in an article by Anna Seaton Schmidt. 
Franz von Lenbach is the subject of an apprecia- 
tion by Professor Hubert von Herkomer. Among 
the colour inserts are reproductions of paintings by 
Franz von Lenbach, John Hassall, Carolus Duran 
and Watteau. 


The 1906 edition of “ Who’s Who” has just been 
published by The Macmillan Company. It con- 
tains a couple of thousand more biographies than its 
predecessor; and by way of still further increasing 
the utility of the book, the number of a man’s sons 
and daughters will be recorded, also his motor-car 
number, his telephone number, and in some cases 
his telegraphic address. 


interesting book by A. Barbeau. The title is “ The 
World of Fashion and of Letters at Bath Under 
Queen Anne and the Georges.” In this study of a 
famous watering place, an accomplished writer has 
painted a lively picture of a curious and altogether 
vanished phase of English society. 


The Macmillan Company publish Mr. Clyde 
Fitch’s well-known play “The Climbers;” Profes- 





|sor Harry Snyder’s book on “ Dairy Chemistry;” 
| DeQuincey’s “Joan of Arc” and “The English 


Mail Coach” in a new volume in the Pocket Clas- 
sics Series; “India” by Flora Annie Steel, author 
of “On the Face of the Waters,” with seventy-five 
colored plates by Mortimer Menpes; “ A Book of 
Mortals: Being a record of the good deeds and 
good qualities of what humanity is pleased to call 
the lower animals,” by Flora Annie Steel; a new 
edition, entirely rewritten and greatly enlarged, of 
“The Practical Telephone Handbook and Guide to 
the Telephonic Exchange” by Joseph Poole, A. I. 
E. E.; and “ Essays on Economics,” by H. Stanley 
Jevons, M. A. 


“The Modern Trust Company; Its Functions and 
Organization,” by F. B. Kirkbride and J. E. Ster- 
rett, is said to be the first book to give a full and 
consistent description of the various lines of work 
in which a modern trust company engages. It dis- 
cusses the duties of trust company officers and the 
relation of trust companies to the banking com- 
munity and the public, and gives in detail the most 
recent methods of organization and accounting for 
trust companies in their functions of banker, trus- 
tee, etc. The volume contains facsimiles of many 
thoroughly up-to-date book-keeping forms. The 
authors have reinforced their long experience with 
a careful study of the methods in use in the most 
important trust companies of this country. The 
Macmillan Company will publish the volume at 
once. 


The December number of the North American 
Review is a particularly strong and interesting 
| number. Henry James contributes “ New York 
and the Hudson: a Spring Impression.” Lieuten- 
ant-General von Alten, of the German army, dis- 
cusses the situation and prospects of “‘ The Powers 


in Asia.” Dr. Isidore Singer describes the ‘ Con- 
dition of the Jews in the Past and Present.” Alice 
Meynell writes charmingly of “The English 


Women-Humorists.” Albert S. Bolles, lecturer on 
commercial law in Haverford College, points out 
the “ Difficulties and Dangers of Governmental 
Rate-Making.” General Rush C. Hawkins ex- 
pounds “The Why of Rural Free Delivery.” 
W. D. Howells continues his comments on “ Eng- 
lish Idiosyncrasies.” Theodore Morison explains 
the significance of “ The Indian Tour of the Prince 
of Wales.” Frank A. Vanderlip urges the social 





and economic importance of establishing a system 
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of “ Insurance for Workingmen,” after the German 
fashion. Senator Francis G. Newlands records the 
impressions which, as “‘ A Democrat in the Philip- 
pines,” he received during his recent visit to our 
far-eastern dependency with the so-called “ Taft 
party.” In the department of World Politics are 
communications from London, St. Petersburg, 
Berlin and Washington. 


The Harpers announce that the advance demand 
for Booth Tarkington’s new novel “ The Conquest 
of Canaan,” was so eager that on the day set for its 
appearance in book form the novel was already in 
its fourth edition. Mr. Tarkington, by the way, and 
Mrs. Tarkington are now with Mr. and Mrs. Harry 
Leon Wilson in Italy. The two novelists have 
leased a villa on the Island of Capri, where they will 
spend the winter. 


One of the most entertaining chapters in Mr. 


William O’Brien’s volume of “ Recollections” of | 


the political and popular disturbances in Ireland 
during the years of the Parnell movement narrates 
how the author edited United Ireland for months 
while he was actually confined in Kilmainham jail. 


‘The police chased the paper all over Ireland and 


England, arresting everyone whom they could ac- 
cuse of complicity, even newsboys, and smashing up 
the printing offices whence it 1ssued; but never 
could discover its author and editor, who meanwhile 
was under their very eyes in the jail into which 
they had put him. 


“ Renascence Portraits ” is the title of a new book 
by Paul van Dyke which has just been published. 
Paul van Dyke is professor of history at Prince- 
ton University and is a brother of Henry van Dyke, 
whose new book called “ Essays in Application,” 
will be published shortly. Professor van Dyke has 
made a special study of the Renascence and has 
published another book on the same subject, “ The 
Age of the Renascence,” which appeared some years 
ago. This latest book is made up of three essays 
on Aretino, Thomas Cromwell and Maximilian | I, 
three men most typical of their period and repre- 
senting it in three different countries, England, 
Italy and Germany. 


“The Business of Life Insurance” is the title of 
an important and comprehensive book by Miles 
Menander Dawson, consulting actuary, which was 
recently published by A. S. Barnes & Co. Mr. 
Dawson’s book, which is the outgrowth of twenty- 
five years experience, is written for the great public 
composed of persons nearly all of whom purchase 
insurance upon their lives. The author has spoken 
plainly and fairly for the benefit of the policyholders 
and also in the belief that his book will be of prac- 


tical utility to those who are connected profession- 


ally with the business of life insurance. He has 
not hesitated to deal unsparingly with the evils and 
defects of modern life insurance as well as to recog- 
nize its merits. 





Legal Rotes. 


In a recent opinion of Wildman, J., in the case 
of Harris v. Brand, the circuit court of Lucas 
county held that arbitrators are entitled to com- 
pensation for services rendered without reference 
to the question of the satisfactoriness of their con- 
clusions to the parties. The rule which obtains 
in this state that where one person makes a promise 
to another for the benefit of a third, such third per- 
son may maintain an action thereon in his own 
name, will apply to an agreement of arbitration so 
as to enable the arbitrators to maintain a suit 
against one of the parties without joining the other 
to recover their compensation as fixed by their 
award.—Ohio Law Bulletin. 


PEE Re 
Among the Zate Decisions. 








That equity will refuse to impose a lien upon the 
property of a minor in favor of one who advances 
money at his request to redeem the property from a 
mortgage sale, is held, in Burton v. Anthony ({Or.] , 
68 L. R. A. 826]) notwithstanding his agreement 
that the claim shall be secured by a lien on the 
property. 


That it is not criminal for a labor union to publish 
a statement that a merchant is unfair, and that its 
members will not work material sold by him, for 
the purpose of inducing the public to refrain from 
purchasing material from him for fear of incurring 
the ill-will of the union, is held in State v. Van Pelt 
({N. C.] 68 L. R. A. 760). 


A land owner is held, in Kansas City N. W. R. 
Co. v. Schmake ([Kan.] 68 L. R. A. 673), to have no 
right to recover damages for injury to lateral sup- 
port of his property until the earth is so much dis- 
turbed that it slides or falls, since the actionable 
wrong for impairment to lateral support is not the 
excavation, but the act of allowing the land to fall. 


The running of the statute of limitations against 
a right of action by a corporation to recover fraudu- 
lent profits made by its promoters is held, in Pietsch 
v. Milbrath ([Wis.] 68 L. R. A. 945) not to be pre- 
vented by the fact that they are in control of the 
corporation, so as to prevent anyone from obtaining 
knowledge of the facts. 


Advice of a public prosecutor that a statutory 
offense has been committed, based upon a fair and 
full disclosure of the facts, is held, in Cooper v. 
Flemming ([Tenn.] 68 L. R. A. 849), to protect 
the prosecuting witness from an action for malicious 
prosecution, although it is based upon an erroneous 
construction of the statute. 


A minor child is held, in. Roller v. Roller 
({Wash.] 68 L. R. A. 893), to have no right of 
action against her father to recover damages for 
rape committed by him upon her. 


. 
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A statute making employees having charge of 
others superior servants, not only as to them, but 
as to subordinate employees in other departments 
of the services, but permitting the doctrine of fellow- 
servants to be applied as between superior servants 
generally, is held, in Kane v. Erie R. Co. ([C. C. A. 
6th C.] 68 L. R. A. 788), not to deny any employee 
the equal protection of the laws. 


A relocation of a mining claim is held, in Wilson 
v. Freeman ([Mont.] 68 L. R. A. 833), to be abso- 
lutely void, where the declaratory statement does not 
show compliance with the statutory requirement that 
a new discovery shaft shall be sunk, or that the old 
one shall be deepened ten feet. 


Communicating with customers of a merchant in 
furtherance of a conspiracy to ruin the products of 
his farm, with the exception of milk, fish and game, 
without first taking out a license from the city, is 
held, in Re Snyder ([Idaho] 68 L. R. A. 708), to be 
invalid. 


A statute defining the practice of medicine so as 
to include every method of treating disease when 
done for gain, and requiring practitioners to obtain 
a license from a board composed exclusively of doc- 
tors of medicine, is held, in Territory v. Newman 
([N. M.] 68 L. R. A. 783), not to be unconstitu- 
tional as class legislation. 


That a railroad company may be found negligent 
in running a heavy freight train up grade at double 
its schedule speed when no necessity is shown there- 
for, and where, by reason of dryness of the season, 
and heavy wind, and proximity of inflammable build- 
ings, there is great danger of setting fire to build- 
ings, is declared in Norfolk & W. R. Co. v. Fritts 
({Va.] 68 L. R. A. 864). 


A telegraph company which has executed a written 
license to Gonstruct its line along a railroad right 
of way, by the expenditure of money in the construc- 
tion of the line, is held, in Western Union Tel. Co. v. 
Pennsylvania Co. ({[C. C. A. 3d C] 68 L. R.A. 
968), to have acquired an interest in the realty, so 
that the license has become non-revocable. 


—— —— > 
Bumorous Side of the Law. 


Jones, an old theatrical manager, was sued before 
a justice of the peace some twenty miles from his 
home, in a certain New Jersey town. This magis- 
trate had the reputation of being a “ plaintiff's jus- 
tice.” Jones and his lawyer proceeded to the Jus- 
tice’s office on the day and hour for trial, having, 
as they thought, a good defense. 

The case was about to be tried, when suddenly 
another theatrical man, an old friend -of Jones, 
whom he had not.seen in many years, and who 
happened to be in the court room, rushed across 
the room, grasped Jones by the hand, and shouted, 
“ Hello, Jones, old boy! haven’t seen you in ten 





years. 
here?” 

Before Jones could make a reply, the Justice 
(with seriousness) retorted, “ No, he’s got no show 
here.” 


What are you doing here? Got a show 


Some years ago a very able lawyer, whom, for 
purposes of designation, we shall call “ Judge 
Jones” for the simple reason that that was not 
his real name and we do not care to give away his 
identity, who has since become prominent as a law 
writer, and whose books adorn the shelves of most 
up-to-date attorneys, was called, on account of his 
known ability, to the position of law lecturer in a 


college of law in a western city, which shall be 


nameless. 

Now, the judge, as already stated, though an 
able lawyer and excellent instructor, was nervous 
and somewhat fussy, as well as quick-tempered and 
inclined to scold, and this the students soon dis- 
covered and after took advantage of it to annoy 
him. 

In the course of his law lectures, in speaking of 
any mooted law questions, he would give the hold- 
ings of the courts of different states, but most 
frequently referring to the courts of the state of 
Michigan, as he was more conversant with “ hold- 
ing” of the courts of that state than any other 
(he had practised in that state before accepting the 
position which he then held), and by the frequent 
use of the expression, “so held in Michigan,” he 
had so familiarized the class with the expression 
that it had gotten to be quite a catch word among 
the boys. 

One day, during a lecture that he was giving to 
his class, the young men were more than _ usually 
inattentive and noisy until the judge quite lost his 
temper, and stopping in the midst of his lecture he 
gave them a scorching that was so hot that it 
fairly hissed, and finally concluded with the inter- 
rogatory, “‘Do you suppose that I’m a fool to put 
up with such things?” 

Immediately from a rear seat came a squeaking 
voice, “It’s so held in Michigan.”—E-xchange. 


One of the witnesses called in a Chicago divorce 


| case last year was a highly respected clergyman in 


the Windy City. According to one of the counsel 
in the case, the following conversation took place 
between the judge and the minister. Said his honor: 

“Doctor Blank, if you were on the bench in my 
stead, and were acquainted with all the circum- 
stances of this case, would you grant this divorce? ” 

“Assuredly I would, your honor,” replied the cler- 
gyman, without the least hesitation. 

“ But,” said the judge, “ how do you reconcile this 
assertion with the injunction of Scripture, ‘Whom 
God has joined let no man put asunder?’” 

“Your honor,” responded the minister, with con- 
vincing gravity, “I am quite satisfied that the Al- 
mighty never joined this couple.”— Harper’s Weekly. 
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